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The Bookfeller’s Advertifement 

T H E following Cafes coming to my Hands, and being informed that 
they were of that Value, as to be handed about in Manufcript, and 
that fevcral Gentlemen had been at great Charge to Clerks and Tran- 
feribers, in procuring Copies of them 5 1 thought it proper, not only on Ac¬ 
count of my own particular Benefit, but as a Matter that would be* of gene¬ 
ral Advantage to all Gentlemen of theProfefiion of the Law. to make them 
thus Publick} and if in this Form, thty fliall appear to be more Ufcful and 
Correft, than in any Manufcript Copy; I don’t doubt but it will Recompense 
me for the Trouble and Expence 1 have been at, in this Publication. 
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Cafe r, 

11 Januar ), 

^ _ Lords Coin* 

/wA’ verlus Andrews . 

and Rawiin- 
Jon. 

J S. purchafcd a Copyhold to himfclf, his Wife, , vtm no. 
and his Daughter, and their Heirs, and after- ^ p urchaf , s 
wards furrenders this Copyhold to the Plaintiff, ^Copyhold m 
® and his Heirs, for fecuring a Sum of Money, and wfeTSud 1 * 
dies; the Plaintiff brought this Bill to have the Kftatc 
made good to him, and the Queftion was, Whether he 
fhould have any, or what Part of the Land ? f<» the fecur- 

ing a De.'ii to 

J. S. J. S', nor intitiixl ro any Part oi the Lands, it being an Advancement for the Wile and Daugh¬ 
ter, and the ilusLun.il*and Wife rating one Moiety thereof by Imimics. 


For the Plaintiff, it was infifted, he ought to have the 
whole, for that the whole Ptirchafe-Money was the Money 
of J. S. and the Wife and Daughter were butjTruftecs 
for him; but at the worft he muff have the Husband's 
Share. 

For the Defendant, it was infiftec!, that this Purchafc 
fhould be looked upon as an Advancement for the Wife 
and Daughter, and they not to be Truflees, and the 
Husband and Wife took by Intireties; and fo the Sur¬ 
render of the Husband could pafs no Part of the Lands, 
and it being a Copyhold, the Plaintiff might have in* 

B formed 



CaE c. 
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formed himfdf how the Title Hood; and of that Opi¬ 
nion were all the Commiflioners; fo the Bill was dii- 
mifted, but without Cofts^ 

Gower verfus McaJ. 


a /make-.«. A Man makes his Will, and J. S. his Executor, and 

ft' vcs him a Legacy of 20/. and Devifes all his 
u> him ?o >. Lands to J. N. and his Heirs, upon Condition, that he 
i'lLit" toPay his Debts and Legacies ; and if the Debts were not 
^ T ;r Paid w ithin two Months after his Death, and the Legac ies 
th:u he jay within three Months, then the Creditors and Legatees 

hi* J )«•!»■- and . . ' - . . . 

Ltyicv, tiv might enter; and the only Quoit ion was, \v hot tier 111 
ifiiMiwii U: diis Cafe the Pcrfonal Eftate lhould be firil applied in 
"i Hale of the Real Eftatc devifed to 7. N. 

i ah- Hi rlic a 

Real, ii) dillharging ilit- Dc!and Legacies. 

Serjeant Phillips for the Plaintiff argued, that the Per* 
ional Eihite fliould not be liable in this Cafe, and laid, 
it was the fame, as if the Tcftator had devifed Lands to 
7 - N. upon Condition to pay 20 /. to A and 20 /. to 
B. and in that Cafe, without Queftion, die Devi ice of 
the Lands could have no Advantage of the Perfonal 
Eftatc. 

Serjeant Hutchins , for the Defendant. It is a fettled 
Rule, that Hires Factus {hall have the Benefit of the 
Perfonal Eftate, as well as the Hem Natus j and tho’ the 
Perfonal Eftate had been deviled to the Executor ; yet if 
it were not faid, without being liable to Debts, it fhould 
be applied, in Eafe of the Real Eftate; and to that Pur- 
pofe w'asj the Cafe of Turner , and Zouch, and Cook, and 
Guavas in the Exchequer ; if a Man makes a Mortgage, 
and does not covenant to pay the Mortgage-Money ; yet 
the Perfonal Aftets ftiall be firft applied hi Eafe of the 
Real Eftate; and fo it muft be in the prefent Cafe. 

Lord Commiflioner Maynard . If a Man devifes his Real 
Eftate to another, upon Condition to pay his Debts, and 
does not difpofe of his Perfonal Eftate, that {hall be firft 
applied in Eale of the Real Eftate : And here, the Condi- 
3 tion 
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tton annexed to the Devife, is not a Condition to avoid 
the whole Eilate, but only to give an Entry to the Cre¬ 
ditors and Legatees. 

Keck. The Creditors havt Jikcwifc a Rill now at 
hearing, and have a Demand primarily againft the Per¬ 
sonal Eilate, and may certainly take their Remedy a- 
gainil that, if they pleafe. SuppoJ'c ill this Cafe there 
had been no Executor named, the Adminiftrator mull 
certainly have applied the Pt rfonal Eilate in Eafe of the 
Real; and the Executor does take no more to his own 
Ufc than an Adminiftrator; therefore the Pcrional Eftate 
mail be applied 

Rarririftn. There is a Diveriity betwixt H<ercs Faff us, 
and a DevUec of particular Lands ; for a Deviiee of par- 
tiiuiar La.jd> {hall not have the Benefit of the Pcrfonal 


Hxrc, fact..! 
oi tin* whole 
tit.ne fh.iil 
have the Be¬ 
nefit of tit'; 


Eilate, but liars Faft us of the whole Eftate fhall 


fL.'ll IVriuu.il h- 

tate i rial I. gate, . 

Dciiliv of j'mkiihr 1 ..iuU iluli not 


Dcvcnijh verfus Baines. 

i , 

B Y the Cud am of the Manor of Tetminfier Prima 
in Dc^onfoirc , every Copyhold Tenant of that Ma¬ 
nor, may, in the Pielcnce of two Witneflcs, nominate 
his Si’ccelYor, and fuch Nominee iliall enjoy the Lands 
after hini for Life; and the Perfon who nominates may 


except'any Part of the Lands to any other Perfon, 
yet tnc Nominee continues Tenant to the Lord for the 
whole, but the Perfon to whom any Part is excepted 
fhall enjoy that Parc during his Life ; and if ,any Te¬ 
nant dies feifed, leaving a Wife, and makes no/Nomina¬ 
tion, then the Wife fhall have the Tenement during 
her Life, elfe it goes to the Lord. 

J. S. being a Copyholder of this Manor, and having hoiffiy i u « 
a great Afteaion for the Plaintiff, who was his Godfon, 3 Jgiog 5 f 
and intending to leave the greateft Part of his Copyhold pYfYrS 
to him, and the reft to his Wife, when he was lick, Bible 10 his 

, Godfon, .md 
Was tlie orlierPart 


to j’lo. Wife; 


flic Wire perfaadcs him to nominate h«*i to the whole, and that the would give rlk- Godton the Pan 
defigned tor hint; decreed agaiuli the Wife, lioumhiUtuling the Statute ol t'r.mUs and ttrju its. 
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was advifing with fome of the Copyholders of the Me* 
nor, how this might beft be done, whether it were no: bell 
to nominate the Plaintiff his Slicceffor, with Exception of 
inch Part to his Wife as he intended for her; but the 
Wife being then prefent,^pretended it might be prejudicial 
to her, as to the Part intended her, and that if he would 
nominate her hisSucceffor, fhe would take Care the Plain¬ 
tiff fhould have fuch Part of the Land as was intended 


him, and offered to give Security to that Purpole; 
thereupon J. S. nominates her Succelfor, and dies ; ihe 
refufing to let the Plaintiff enjoy the Lands intended 
him, he brought this Bill to have them decreed to him: 
The Defendant pleaded the Statute of Frauds and Per¬ 
juries, for that there was no Memorandum, &c. in 
Writing. 

Serjeant Hutchins and others for the Defendant, in¬ 
filled, that the Plaintiff could pretend to no Decree 
but upon the W ife’s being a Truftce for him, or her 
having agreed that he fhould have them ; and all A- 
greements concerning Lands, and all Trails concerning 
Lands, muff be, by the exprefs W T ords of ;he Statute, in 
Writing. i 

Serjeant Phillips and others for the Plaintiff, infilled, 
that Copyholders are not within the Statute,* and that 
Cafes of like Nature have been decreed here; a\in Cham * 


a son ;md y er fai n 's Cafe, which was this. The Father bein\ about 

j It'll ^ 

rem ]h,i- to make his Will, and thereby to make tertam $*rovi- 
rathei not to lions for his younger Children j his Son and Heir*' appa- 
whfch'hs in- rent perfuaded him not to make any fuch Will, and 
tended to that he*, would take Care his Brothers and Sifters Ihould 


wmen ne in-- it _ ^ nn 

tended to that KeTiWould take Care his Brothers and Sifters Ihould 
and which have thefe Provifions; whereupon the Father forbore to 

nimPitni- make the Provifions, and they were decreed againft the 
i.ons for his J_j cir m t |ji s Court. 

younger Cml- 

dren, plOiniiing to do for them liimfelf: Equity will decree the Heir to give them fuch Proviiions. 


All the Commijjioners were of Opinion for the Plaintiff, 
and faid, they decreed it not as an Agreement or a 
Trull, but as a Fraud; and they were of Opinion, that 
feeing by the Cuftom of the Manor an Eftare might be 
2 created 
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created by Parol without Writing, a Trull of ku.h Paro 
Pilate might likewife be raifed without 'Writing, not-\ 
wirhftandmg the Statute. And Keck faid, that v.herc a 
tenant in Tail was about to»fuffer a Recovery, in osLr 
to provide for his younger Children, and had been kept /riii 
from i f , by the Jfluc in Tailpromiiing to do it; it h.:u ^ 
been decreed in this Court. / r< - p 

S i, *l .‘h:: 

drcn, by liis j'roiiiiiing la do for them himfclf: Equity will coin pi i iii.u :o ir, id . r r.i-jj.j." .A a :: 

I. ord Vifcount Tcviot verfus Lady Spencer , r 11 

& al l & econt. i-hC...: 

I. l 

R I R Thomas Spencer, by Fine and Recovery and Peed, , 
dated o My, 1 1 Car. 2. fettled the Manor oi T. 1 . 

: fc. on hiinfelf for Life, and alter on Sir Ben\amni . \ 

Maddox and others, for 2 1 Years, to commence iiom ; 
his Death; and after that Lcafe, on William Spencer, hi> y 
Son in Tail, with Remainder to his own right Heirs, ana ; . . 

the Trull of the Term is thereby declared to be for ; ; 

raifmg 500 oil ri^. 2000 /. for the cldcft Daughter of | 

Sir Thomas, /that ihould be unmarried at the Time of- a. i.iu-o 
his Death, /and to be paid at her Age of 18 Years, or' 
Marriage, / which Ihould firft happen; and the other ) ril ; 
3OC0/ /o be equally divided amongft his ynungi r n 11; 

Children, to be paid at their refperfive Ages of i 2 -i 

Ycarsf or Days of Marriage, which ihould full happen : !;P 
An/in the Deed there was a Provifo, that if William p’g; 
Spender, or any IlTue Male of his Body, Ihould pay or icmPi- 
Tecure the 5000/. according to the Deed, ■the ii Tthe V.-Ps t '.''L 
Lchife to be void. [ I'.'PImP:! 1 ' 

I 1,1 -'r*' 

yet held that thr LI deft Ihould have 10I0 1 . iuoic iluu au; vd ihr r.d 

Afterwards William the Son died, and after Sir Thomas 
having no other Sons, made his Will, and thereby dc- 
vifed the Manor of Y. isfe. to his Wife for Life, for 
Increafe of her Jointure, and ilie to pay 100I. per 
Annum to his Sifter, iffc. and afterwards in the Will there 
was this Claufe, And thereby declare that I leave my Lands 
of Inheritance to depend to my Daughters, as my Heirs at 

C Law, 
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/Law, on Account of my dying without Iffue Male of my 
Body ; and that the Lands hereby given to my Wife , or fet¬ 
tled in Jointure on her formerly, Jhall not be charged with 
any Portions or Sums of Money to my faid Daughters , by 
Virtue of any former Marriage Settlement made by me. 

Sir Thomas dies, leaving T (Tue four Daughters, all un* 
married; the eldeft Daughter afterwards married the 
Plaintiff; and this Bill was brought againft the Lady 
Spencer and the other three Daughters and their Hus¬ 
bands ; and the Truftces to have the Benefit of this 
Term, and to have the 2ceo/. raifed and paid to the 
Plaintiff. 

The Defendants infilled, that the Settlement made by 
Sir Thomas was only intended to be a Provifion for 
Daughters, in Cafe he had left Iffue Male; and that 
failing, it ought in Equity to be fet afide, and no Ufe to 
be made of it: And the rather that Sir Thomas , who 
had an abfolute Power to difpofe of the Inheritance as 
he thought fit, had by his Will declared, that his Land 
fhould not be charged with any Marriage Portion or Sum 
of Money for his Daughters, but that the)prfhould have 
equal Benefit of it; and their Crofs Bill yas to the 
fame Purpofe. V 

But the Lords Commiflioncrs were all clearl^Vof Opi¬ 
nion that the Plaintiff mull have 1000/. more tWn the 
oth“r Sifters; and that if the other three Sifters did\ot a- 
gree to pay her three fourth Parts of that ioooAput 
of their Shares of the Land, then the Truftees v - to 
raiftr-the-JWoney according to their Power; and the' 
Lady Spenler was to be reimburfed out of the Inheri¬ 
tance, what her Eftate for Life fhould be damnified in 
this Matter. 


Fowkei 
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1 ' 


Fowkes verfus Joyce. 



T H E Defendant was owner of an Inn, and certain s. c!™' 1-9 
Lands belonging to it in Barnet, and had let that ti*- Servant- 
Inn ,and Lands to J. S. who w* grown conliderably in dn-'i^T 1 
Arrcar of his Rent. The Plaiiyiff was a Pcrfon who ^ Lut ,_ 
traded in Sheep and Cattle, ana had fent his Servants dua -> arc c:i - 
with a Parcel of Sheep to be fold at London: In their animf-'keqrr 
Way they came to this Inn ; and as they had ufually done, 
by Leave of the Tenant, they put the Sheep into the , r 
Ground belonging to the Inn, to lodge for that Night. «> 

Landlord feeing the Sheep, contents they lhall flay there one Night, and then di(trains tlvm rw 
Rent. Grazier relieved againft thi* Diilreis. 


Joyce the Landlord immediately comes down to the 
Ground, and pretended to be very angry that the Sheep 
were there; whereupon the Drivers faid they were forry 
if they had done any thing amifs, and if he pleafed 
would take the Sheep out again, and give him any Satis- 
faftion for the. Time they had been there, which was 
not half an Hour; whereupon Joyce asked what they 
were to give ^Night, they replied 8 d. per Night a Score; 
then faid Joyfe, if you be Cuftomers to the. Inn, you 
may let them be there to Night at that Rate ; where¬ 
upon tney were continued in the Grounds: And when 
the Servants came in the Morning to take them away, 
Joyce had diftrained them for his Rent, fo they replevied 
• b' \ And Judgment being given for Joyce in that 
: Ai.q n C. B. Fowke the Owner of the Sheep brought 
this L. to be relieved againft that Judgment, and^Was ld. 

The Court relied on this Reafon, that when the Drivers 
offered to take the Sheep out of the Pafture again, at 
which Time they were not diftrainable for the Rent, 
having not been Levant and Couchant upon the Lands, 
they were by the Fraud and Subtilty of Joyce induced 
to leave them there all Night, whereby they became 
liable tfrthe Diftrefs; and it was decreed for the Plain¬ 
tiff with Gofts, at Law, and in Equity. 


Note ; 
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Cafe 6. 


Note; The Cafe of Brodon and Pierce was cited, where 
there being 20 Years Arrear of a Rent-Charge, and 
Cattle came by Efcape out of the next Ground, and 
were diftrained, &c. the Lord Nottingham relieved againft 
it in this Court. « 


f . 

dhon 


onymous. 


A. Drvifts 
ixoA 10 his 
ife, and 
gives her all 
l lie (iood.s. 
Chattels, 
Plate, Jewels, 
Houlhold- 
Stufl and 
Stock be¬ 
longing 10 
ilis Houfe at 
A’. : 01 . 

whii.li the 


I N this Cafe was cited the Cafe of one Earles, before 
Mr. Juflice 'Jones, fitting in the Abfence of my Lord 
Chancellor. A Man by his Will in Writing, devifed to 
his Wife 1200 /. in Money, and all the Goods and 
Chattels, Plate, Jewel*, and Houlhold-Stuff and Stock 
upon the Ground, in and belonging to his Houfe in N. 
in which Houfe there was 400 /. in Money ; and if 
this 400 /. fhould pafs by the Will, was the Queilion. 


'J clhnor hud in ready Money in the Houfe, w'on’t pais by theft Words. 


Decreed that it fhould not, for 400 1 . is a confidera- 
ble Sum, of which the Teftator cannot be fuppofed to 
be mifeounfant of its being in the Houfe; then had he 
an Intent that that Money fhould have pldfed, he would 
not have couched it under the general Wyirds of ail his 
Goods and Chattels, but would at firft hive given her 
1 600. 


Memorandum ; In Eafler Term a new Commjjion paf- 
fed for the Cuflody of the Great Seal; and Sir John Trevor 
and Serjeant Hutchins put in the Places of Sir John'May 
nard and Sir Anthony Keck. 
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Term. S. Trinitatis, 

I< 590 . 

In Curia Cancellaria:. 


Alathea Gofton , Widow and Reiid of 
Francis Gofton , and Francis Gofton 
Adminiftrator of the faid Francis verfus 
Sir Johjk Mills. 


T HE tfafe was this, the Inteftate Francis , about *' c ern - m 1 - 
16w, lent to Edwin Sandys , his Brother-in- 1 .aw, by wi.i 

afterward)/Lord Sandys 400 i and the faid 400 1 being 
unpaid-.* and the Intereft of it greatly in Arrear. Lord 
Sandysr makes his Will in Writing, and thereby devifes Satisfaction 
-to-his Brother-in-Law Francis Gofton 400 /. in full Satis- iipys-wlushh* 
TfaGion of all he can Claim from him, and elevifes to ^'^• Jl ? I,vi 
thelplaintiff Alathea an Annuity of 25/. per Annum ^rtx ri ng" ^. ih ^ 
her natural Life; and after devifes all his Real fcftate to of his Dd'f 
the Defendant and his Heirs, chargeable with tIic Pay- vl'idfw. 
ment 0/ his Debts, and of the faid Annuity; die Plaintiff 
Francis refufes the Devife of the 40c I. and this Bill was rcafbn of In- 
exhibited to have the 400/. and Intereft, and the Annuity but was bar- 
devifed to the Plaintiff Alathea ; and the Caufe being de- ^„ b Lof L) - 
creed to an amount, it appeared by the Mailer’s Report, 
that there was due ior the laid 400/. and Intereft 800 /. ruppofi.-thr_ 

D j Teftaioi mil- 

ana taxen j n |,p 

Coin pi:: u- 

tion, and rhr who 1 " Debt ihall be paid. 
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/and the only Queftion was, Whether the Lord Sanelys 
* Real Eftate ihould be charged with the whole 800 /. by 
Virtue of his Will. 

The Defendant’s Council infilled, that this being a 
Debt by fimple Contradl, I did not in its own Nature 
charge the Land; and therefore it can be no farther 
liable to it than the Will has made ir, and that the Devi- 
for having given 400 /. in full Satisfaction of all Demands, 
is a plain Evidence, that either there was no more due, 
or at leaft, that he intended to fubjcCt his Land to no 
more; and that this Cafe is the ftronger, for that this 
Debt by the Length of Time was barred by the Statute of 
Limitations. 

The Plaintiff's Council infilled, that the Devife of the 
400 /. is no Evidence that there was no more due; and 
if the Lord Sandy s did think that no more was due, yet 
it appears by the Mailer s Report that he was miftaken, 
and he hath charged his Lands generally with the Pay¬ 
ment of his Debts, and the Intereft is as. much a Debt 
as the Principal 5 and tlio’ it were once jarred by the 
Statute of Limitations, yet it continues '* Debt Hill, 
and is as much within the Trull of the Vill, as any 
other of the Teftator’s Debts; and it does n& where ap¬ 
pear in the Will, that the Teftator intended, dta Francis 
Gofton's whole Debt Ihould not be charged on the Lands, 
tho* it Ihould be more than 400 /. 

All the fommijjioners were clear, that the Land.f 
be liable to the Payment of the whole Debt ; % a 

RSiiltftJvit put this Cafe, If a Man Ihould recite in (he 
a Man by Beginning of his Will, whereas he was indebted to A. 
hisUebts^and 300/. td B. 400/. to C 500/. when, indeed, he 
owed A. 400 /. B. 500 /. and C. 600 1 . and afterwards 
dute for the Ihould, by that Will, fubjcfl his Lands to the Payment of 
thereof, tho’ his Debts, would they not be liable to pay all that was 
Infome of“ due to A. B. and C. notwithllanding the Teftator’s miftaken 
J t c cd Su ^ Recital in the Beginning of his Will? Certainly they 
his Debtsihall would: and the Cafe before us is the fame. 

be paid. - ... 


Knap 
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Knap verfus Powell 


Cafe 8. 


T HE Plaintiff had a Legacy devifed to him, pay -a Legatee 
able within a Year aft* the Death of thcTcftator, \ 5 i t To?° 
who was his Half Brother; thi Plaintiff knew nothing of !Si 
the Legacy, nor of the Teftator’s Death, till the Exe- cii tor puu- 

Li'fl Jj • * i , . • _ iilhe.s it in tl 1 ,* 

cutor publilh d it m the Gazette ; and then he demanded ih.ii 
his Legacy of the Defendant the Executor, and the only wK 0 ,!. n,L ‘' 
Conteft was, Whether the Plaintiff fhould have Intereft 
from the Time the Legacy fhould have been paid ? The 
Court would not give any Intereft, not fo much as from 
the Time of the Bill exhibited; nor would they give 
Cofts, even out of the Affets, but the bare Legacy. 


Fisk verfus Fish 


Cafe 5?. 

2ju'y. 


T Homos Fisk the elder, had a Mortgage in Fee, a Along. 

whichytoas forfeited; he makes his Will, andandStu-’ 
devifes all h^Mortgages to Thomas Fisk the younger, and eJJJ,’ £ 
makes him ^Executor and dies: Thomas the younger ’ 

proves the^Will, and after dies inteftatc. The Plaintiff iifa/VAf- 
takes out Adminiftration de bonis non to Thomas the elder, Ji! uAju i. ; ‘ J 
and alii.- Adminiftration to Thomas the younger, and 
bringsAhis Bill againft the Mortgagor; and the Dcfen- ^ rn i;i ! r 
dajtf/Fisk who was Heir at Law to Thomas the elder and ii*i«Vorki:.j 
Vo r jger, and had bought in the Equity of Redemption. SK - 
This Caufe was heard on Bill and Anfwer, anck-k ‘-was 
agreed that both the Fisks left fufficient- AfTets'without dcnii'i'ioig.onl 
this Mortgage, and the Bill was to have the Defendant AfiJ^JiSy 
Fisk to affign the Mortgage, and have the Money paid, JX'it from 
or elfc to foreclofc them. hi,r; 

And it was decreed, that the Defendant Fisk fhould 
pay the Plaintiff his Principal, Intcreft and Charges to a 
Day, or elfe affign the Mortgage, and be forcclofed; 
but my Lord Commiffioner Trevor laid, if the Mortgagee 
had been in Poffcffion, and died fo, he would not have 

taken 
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J taken the Mortgage from the Heir, there being no De¬ 
feat of AiTets. 


Cafe ic. 
8 >>> 


Cordell V|rfus Nodcn. 


a. bj. will \ R* Cordell being a (Merchant, and having an E- 
LcgncSTo 1 JLVJl ft ate of about 2 500 /. and being about to go 
ainoun*iu°Mo k e y on d Sea> in December 1674, makes his Will, and in 
neat the Va- the Beginning thereof delires his Mother, and the De¬ 
flate, 1F andfendant Mr. Noden, to take upon them the Trouble of 
™hk txm,- ^ e ^ n g his Executors, and makes them Executors, and 
iors,andgiv es then goes on and fets down all the Particulars of his 
and intreats Eftate, and calls them up, and then fays, All my Eftate 

JheTr oSele a f ore f aiel > anii whatever clfc belongs to me, I difpofe of as 
getting in ins follows; and then devifes a Legacy of 10/. to Noden* 
tor lives ten ms Executor; and lever'd other Legacies to his other Re- 
Ldaajuires lations, to the Value of 2200/. and after the making 
i"htt diI i)"- 1 his Will goes beyond Sea, and lives about ten Years, 
creed the fur- and improves his Eftate to about 5500/. His Mother 
tutor but an dies, and feveral of his Relations to whoih he had de- 
Tmd, 11 and" V1 ^ Legacies : And then the Teftator die6.i 

tltat the new acquired Eflate Ihould go to the Legatees in Proportion. T t 

The Bill was brought by the Relations, win* were Le¬ 
gatees, againft the Defendant the Executor, tc^have an 
Account of the Perfonal Eftate, and to have she §ur- 
p’us diftributed amongft them : It was taken Notice of 
in the Cafe, that Mr. Noden had ufually been aTx&fbc 

i" _iri theFamily ; that the giving him a particular Legqpy*- 

" ancTthe^Words, defiring him to take the Trouble of-the 
Executorlhip, and the Computation made of his Eftate, 
and the deviling all but fo fmall a Part left for Contin¬ 
gencies and Funerals, was a plain Evidence that ■ he in¬ 
tended no Advantage of an Overplus to the Executor. 

The Commiffioners were all of Opinion that the Sur¬ 
plus ihould be diftributed; but in this Cafe not accord¬ 
ing to the Statute of Diftributions, but according to the 
Proportion of each ones Legacy, devifed to him by the 
Teftator. 

3 Attorney 




In Curia Canccltana. 


IL_ 

Attorney General of the Dutchy, at the Cafe lU 
Relation of Mr. Vcrmuden , Plaintiff, l^Sy 
verfus Siv John Heath, & af Defendants. 

Lord C. B. 

T HE Information fet forth, that the Relator and jwJj&iS? 

Defendants were Part-Owners of feveral Goal- Sg 7 nCou rt . 
Mines in Derbyjlnre , that the King had a Duty of Lott ^Auwney 
and Cope out of all the Lead Mines there, that by the the Dutchy 
Cuftom, if one Owner were at Expence for the im- bSnlnfor- 
proving or working a Mine, all the Owners ought to “® e " 
contribute and bear their Part of the Charge; that the Part-Owner 
Relator had been at great Charges in making Soughs MineMguaft 
and other things for working and improving the Mines, £Xrry ; ia 
without which they could not be wrought (and fo the } 4 he a Rc JjJ wr 
King would lofe his Duty) and that the Defendant Plea, 
would not contribute or pay any Part of the Charge; 
therefore to make him account with the Relator, and 
pay his Part of the Charge, was amongft other things 
the Scope of -the Information. 

To this the Defendant pleaded an Outlawry in the 
Relator , and' it was long debated, whether the Plea was 
good or iiot, and at length the Plea was allowed by 
both the Judges to be good j for tho’ Mr. Attorney Ge¬ 
neral bt Plaintiff, yet the Relator is to have the whole 
Benefit or Lofs of the Suit, and is himfelf Pajrty to if, 
for /it would abate by his Death, isfe. and the King’s 
Naihc is only madeUfe of by the Form of theCotlrt, 
and he is not dire&ly concerned at all, and v£ry little 
by Confequencc j and the Suit is not for the King’s 
Duty, .but the Relator’s Intcreft. 

White verfus Hujfey & af, 

T HE Plaintiff and Defendant Hujfey were Truftees 
in a Term for 99 Years, for railing a Stun of 
Money, and J. S. who had the Reverfion, fettled it 

E upon 
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upon the Defendant Hujfey and his Heirs, in Truft for 
his Mother (who had conveyed it before to him) for her 
Life, and after her Death, if he furvived her, then in 
Truft for him and his Heirs j but if {he furvived him, 
then to her and her Heirs. Ten Years after, White lepds 
a Sum of Money to J. S. (having had no Notice of this 
fecond Conveyance to Hujfey) and takes a Mortgage of 
thefe Lands to Truftees; J. S. dies, his Mother iurvi- 
ving him: Then White fets up his Mortgage, and exhibits 
his Bill againft the Mother of J. S. and the Defendant 
Hujfey , to fet afide the former Conveyance made by J. S. 
as being voluntary ana fraudulent againft him, and that 
therefore the Term of 99 Years might be wholly af« 
figned to him, and he thereby enabled to raife the Truft 
Money, and his own Mortgage Money too ; the Mother 
anfwers, and fwears, that before her conveying the E- 
ftatc to J. S. her Son, it was agreed between them, that 
he ftiould make fuch Re-conveyance, and that the fame 
was not made privately, or kept fecret* nor was upon 
any Truft, and that fhe knew nothing oV White's lending 
any Money to her Son. \ 

White proceeds no farther upon this BlL The Mo¬ 
ther makes her Will and deviles this Land t^HuJfey and 
another of the Defendants for Payment of vebis and 
Legacies: Then White exhibits a hew Bill to the fame 
Effeft, againft them, who make the fame Anfwer the 
Mother had done before, fetting Forth her A" *, 
and_ rhat they believed it to be true. " J - 

. Upon the hearing of the Caiife, the Court unani- 

nnoufly decreed for the Plaintiff, tho* it was ftrongly in¬ 
filled by the Defendants Council that they could not fo 
do without directing a Trial at Law, whether th<£ Settle¬ 
ment on Hujfey were fraudulent or not, for that Fraud 


or not was triable only by Jury (efpecially where the 
Fraud, if any, was only from its beine voluntary) and 


ty to "end it that if at Law the Jury fhould find the Fa£l fpecially, 
i?aw, tr \vhe- 1 and fubmic it to the Court, they could make no Judg- 

thet a volun- 

my Convey- mCHt 

ance be fraudulent or not ? For a Court of Equity can determine it. 
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inent upon it; but it rauft be exprefly found by the . 
Jury to be fraudulent > or not. But the Commiflioners 
were all of Opinion they might decree a Conveyance to 
be fraudulent, meerly for being voluntary, and that 
without any Trial at Law: And fo they did in this Cafe. 


Martin verfus Long, 


Cafe 1 ?. 


A Man devifed a Term for Years to J. S. his Heirs, 

Executors and Affisns for ever, but if he died his Heirs, e x - 

i • m 0 __i ■/* J editors and 

before 21, leaving no lime, then to J. D. TheDeviiee died Ailigns for 
before 21, without Iffue, and the Remainder was held to Klc Moi 
be unnd 11 vithout 

OC gOOU. Iflue, Re¬ 

mainder over this Remainder is good- 


Claxton verfus Claxton. 


Cafe 14. 


M R. Claxton had made a Jointure to his Wife of jje- 
veral Lands in Suffolk , and after made, his \Vill, 
and thereby devifed thefe Lands to the Plaintiff and his 
Heirs, upon Condition to pay feveral $ums of Money to 
fcveral Perfoj&s at feveral Days ; and if he fail, then to 
A. and his Heirs upon the like Terms, and dies. 

j Timber for tliat Purpofc, during the Life 


Equity will 
permit a Ue- 
vitefc of • 
Lands, upon 
"Condition to 
pay feveral 
Sums of Mo¬ 
ney, at a 
ihtted Time, 
•to cut down 
of a Joint rcii; 


Some/of the Money being near due, and the Plain¬ 
tiff not having ready Money, arid. fearing to lofe the 
'-exhibited his Bill again ft the Jointrefs, and thofe 
th;x. were To come in upon his Default,, and pray’d that 
he might be admitted to fell Timber off the Eftate, to 
pay the Money ; and die Court without Difficulty de¬ 
creed it accordingly. 

t 
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1690. 

In Curia Cancellari®: 


g* ' 5 - Tay vsrfus Slaughter. 

a 7 January. 

Tenant in t 'TENANT in Tail fettles Lands for a Charity, and 
levying*a° ut in 1652 a Decree was made by the Commiflio- 
ftriSg^R? ners of Charitable Ufes for applying thefe Lands to the 
S»S’tto? Charity; then the Eftate Tail is fpent, and Tay, who 
Sharif, was the Remainder Man in Fee, and an Infant, put in 
b/nd hiirTin Exceptions to the Decree, that he ought not to be 
Remainder. by the Decree, not coming in under the Tenant 

in Tail. ” ' 

But all the Commillioners were of Opinion that all 
Appointments of Tenant in Tail to a Charity* are J>y 
the Statute good and binding againft the -Rdnainder 
Man, as well as againft the Iffue in Tail; and therefore 
confirmed the Decree with Cofts. 


Cafe 16 ■ Wheeler verfus Newton. * ' 

Sealing, not / THHE Plaintiff had articled with the Defendant for 
trSgan a- JL the Purchase,of fome Lands of his Wife’s, and 
greanem out t jj C Articles were in Writing, and figned by the Parties, 
of Frauds. but not fealed; but the Plaintiff was put into Pofieffion 
of fome Part of the Land; and therefore the Court 
2 decreed 
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decreed an Execution of the Agreement, tho* it were not 
under Seal. And my Lord Commiflioner Rawlinfon faid, 
that Agreements in Wrjting, tho’ not fealed, have fome 
better Countenance fince the Statutes of frauds and Per¬ 
juries than they had before. 

Fairleard verfus Bowers and Foxer aft> Cafc 

& econt’. 

2 Ycrn. toi. 

• • • s c 

B OWERS being a Freeman and Citizen of London , A voluntary 

and having three Ballard Children by the Plaintiff 
Fairbeard (which Children were likewise Plaintiffs in 
the Caufe) about two Years before his Death gave a a!>lc three 
Bonil of 1000 /. to the Plaintiff', Fairbeard, conditioned KtoiMo 
for Payment of yco /. within lix Months after his Death, ^ 
to be equally divided between the three Children, and h»*r ic Co i n - 
after confefleth a Judgment upon that Bond defeazanced tilt' WiJovt’j 
in the fame Manner, and dies Intellate. The Defendant j^r jn!r 
Bowers, who was his Widow, took out Adminiftration ": iil !,i,ld * Iie 
to him. gaiory I’urt. 

This Bill was exhibited againft her and Foxcraft , 
who was Creditor of the Inteflate’s Eftatc, to have 
a Difcovery of Affets, in order to fubjeft them to the 
Judgment. And Bowers had a Crofs Bill againff Fair- 
bread, ife. to be quieted in the Enjoyment of her 
Cuftomary Part, and to have an Injunction againft the 
Judgment. 

'As' Fair beard's Bill, fhe pleaded theCuftonrof Lon¬ 
don, by which Ihe was intitled to a Moiety of her Hus¬ 
band’s Ettate, after Debts and Funerals paid, and that 
lhe had no other Provilion but that, and that there was 
no Confideration for the Plaintiff’s Judgment; and be¬ 
ing to be paid after Bowers’s Death, it was but in Na¬ 
ture of a Legacy, and demurred to the Difcovery. 

In the hearing of thefe Caufes the whole Court was 
of Opinion, that there was no Confideration for enter¬ 
ing into the Bond or Judgment (tho’ it was urged, that 
by the Statute a Man is obliged to provide for his 

F Baftard 
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Baftard Children) and therefore being to be paid after 
Bowers 1 s Death, they reckoned it to be in Nature of a 
Legacy, and that all Bowers's Debts, and the Widow’s 
Cuttomary Part, ftiould take Place before it (but my 
Lord Commiffioner Rawlinjon faid he thought the Judg¬ 
ment fhould be paid before other Legacies, if there had 
been any) fo they decreed an Account of the Eftate and 
perpetual Injunction againft the Bond and Judgment, and 
that it ftiould be fatisfied out of the Intcftate’s Cuftomary 
Part, if fufficient. 

Cafe 17. Hill verlus Moor, 

jt. puts out 'T'HE Defendant Sir John Moor was a Relation to 

ioco l. at In- ■ . J 

terelt to the Jf Mr. Hinton s Wife, and Mr. Hinton had put out 
ny^anduakes 1000 /. at Intereft to the E.l. Company, and taken a 
UwNwneof 1 Bon d for it in the Name of Sir John Moor; after a 
wffcuwa CommifTion of Bankrupts was taken out againft Hinton, 
tion. A. be- and Sir John Moor was fummoned before the Cominif- 
fioners to be examined concerning Hinton's Eftate, who 
before°t£ appeared before them, and defired a Copy of the Inter- 
Commiflion- rogatories, and Time to confider them, which being 
amination * granted, Sir John Moor before his Examination, goes and 
% z. / te compa- tells the E. I. Company, that the Bond that was given 
jvion^y”-^ b y t l lem to f° r 1000/. was not for his own Mo- 
not his, but ney, but they might pay it to fuch Perfon as ftiould 
fhould'pay it bring the Bond; and upon that Hinton 1 s Wife brings the 
Jhafbrougin Bond an< * rece i yes the Money. 

the Bond. A's Wife brings the Bond, and has the Money paid her. Equity will not relieve againft it. 

This Bill was brought by the AfCgnees of the Com- 
miflioners, to enforce Sir John Moor to pay the Money, 
but the Court would not relieve them. 


Cafe 18. 

An Executor 
fhall not re¬ 
deem a mort¬ 
gaged Term 
without pay¬ 
ing a Debt 
contracted 
after. 


Eccles verfus Thawill. 


T HE Court declared in this Caufe, that if a Man 
mortgages a Term, and afterwards becomes other- 
wife indebted to the Mortgagee, and dies; his Executors 

or 
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* or Adminiftrators fhall never redeem, without paying 
the other Debts contracted after the Mortgage; but if . 
they had been contracted before, they would have been 
intended to be included in the Mortgage. Per Rarplinfun. 


Kingdomc verfus Boakes. '+ 


T HE Bill was to difeover, whether the Defendant, ° n, :^ i “ ch 

\ 1 HJ'MIUli lilt 

who was a Purcbafer of Lands had not Notice 
of the Plaintiff’s Title before his Purchafe ; the Defen- 


dant by his Anfw r cr pofitively denied the Notice; and 3 , 
the Plaintiff proved it by one Witnefs only. And it 
was held by the Court, that one iingle Witnefs againft 
the Defendant’s pofitive Oath in his Anfwer, is not fuf- 
iicient to ground a Decree. So the Bill was difmifftd. 


Sir Edmund King verfus Withers , Sc econtf. Cafc * 

W ITHERS being a Scrivener employed by Sir a Scrivener 
Edmund King, did propofe to him a Security J!io)ed‘!oo“- 
for 8cW. which was the Eftate of one Billingfy, and 
the Title w r as carried to Council to perufe, who appro* j n hi \J^ r 7* r 
ved the Title, if Billingjlys Wife had fuch a Jointure to mike a Jllg 
made her of other Lands, as would barr her Dower, 
and directed Withers to inquire, and fatisfy him of that J lis 
Matter. Withers never made any Inquiry, or at lealf suHtrcr Af- 
never gave any Anfwer to the Council, but told Sir Ed - Scrivener ■(- 
mund thvtrBillingfiy was a very honeft Man, arid lo pre- Em 
vailed on him to lend the Money ; Billingjly died, and “'“‘Jj? 
his Wife appeared to have a Jointure of thofe mortgaged Agreement 
Lands. Withers purchafed in the Jointreffes Tide; and JjJS? dw* 
when_the Plaintiff clamoured and made loud Complaints ^ e d ^f no 
againft Withers, that he was like to lofe his Money by comidera- 
his Means, and expoftulated the Matter lharply with u<m ‘ 
him at Sir Edmund's Council Chamber, Withers, to ap- 
peafe him, agrees to aflign the Jointreffes Eftate in the 
firft Place, to fatisfy the Plaintiff Money, &c. and im¬ 
mediately reduced the Agreement into Writing him- 
2 fdf. 
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felf, and executes it by fealing; but he afterwards ro- 
fufing to make it good. 

This Bill was brought to compel him to it, and his 
Crofs Bill was to fet afide the Agreement, for that it 
was without Confideration, and he threatned and fright- 
ned into it, and that he was not aware what he did 
when he did it : But the Court difmiffed his Crofs Bill, 
and decreed the Execution of the Agreement. 


Cafe 21. 


Wittingham verfus Thornborongh. 


others came to the Infu- 
a Policy for the infuring 
whofe Life they had no 
delivered C° ncern or Intereft depending) for a Year; and the Po¬ 
licy ran, whether Intereft or not Interefted ; and the 
Premium 5/. per Cent, and they took this Way to draw 
in Subfcribcrs. They agreed with one Marwood a known 
Merchant upon the Exchange, and a leading Man in 
fuch Cafes, to fubferibe firft; but in cafe Harwell died 
within the Year, Marwood was to lefe nothing, but on 
the contrary was to fhare what Ihouid be gained from 
the other Subfcribers. 

Upon the Credit of Marwood' s fubferibing, feveral 
others (who had inquired of Marrvood about Harwell, 
who was his Neighbour) fubferibed likewife. Harwell 
lived four Months, and then died, and this Bill was ex- 


T 


A Policy of /-JT'HORNBOROVGH and 
ingna*an £ ranee Office, and bought 
court t lht the Life of one Horwell (upon 


hibited to be relieved againft this Policy; and tbis^Matter 
being all confelTed by Anfwer, the Court decreed the 
Policy to be delivered up, and the Premium to be re¬ 
paid, the Plaintiffs deducing thereout their Cofts. 

The Court faid, this Way of Infuring, was firft fet 
up for the Benefit of Trade, that when a Merchant 
happened to have a Lofs, he might not be undone by 
it, the Lofs by this Way being born by many; but if 
fuch ill Pra&ices were ufed, it would turn to the Ruin 


of Trade, inftead of advancing it. 
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Palmer verfus Garrard. 


Qife 2;. 


T H E Cafe was, A. died Inteftate, leaving I flue only die; 

one Child, an Infant, Adminiftration was com- laying one 
njitted to J. S. during the Minority of the Infant, who whole Perfo- 

il Eftate be- 


died within a Month after Age, the Plaintiff took out Sg^o him, 
Adminiftration de bonis of A . the Father, and brought J 
this Bill againft the Defendant, who had taken out Ad- i)Swu«- 
miniftration to the Infant to have an Account of the uons 
Perfonal Eftate of A. 

The Defendant pleaded the Statute for Diftribucion of 
Inteftates Eftates, that thereby the whole Perfonal Eftate 
of A, became vefted in the Infant, and fo belonged to 
the Infant as his Adminiftrator, and fo he not account¬ 
able. And the only Queftion was, Whether the Statute 
did extend to this Cafe, there being no Perfons to fhare 
the Eftate, but one to have the whole. 

All the Court were clear of Opinion that it did, and 
allowed the Plea, notwithftanding it was faid that a 
Caufe had been decreed to the Contrary in the Exchequer. 


Rives verfus Rives, & al\ 


Cafe t . 


T hE Cafe was, G. Rives made a Settlement of his 

Eftate upon himfelf for Life, then to Truftees for jjtrori* 
99 Years, for raifing 500 /. apiece for his three Nieces, incum- 
to be .piid at their refpe&ive Ages of 21 Years, and 
after /to the Plaintiff for Life, with Remainder to his 
firft Son in Tail, with divers Remainders over. The 
Plaintiff's Bill was to be let into the Poffeflion of the E- 
ftate, paying his proportionable Part of the 1500/. that 
was charged upon it, 5C0 /. of which was due in pre- 
fent, and the reft not in feveral Years. 

The Court decreed, that the Plaintiff’s Eftate for Life 
fhould bear 70c/. and the Remainders the other 800/. 
and that he fhould be let into Poffeflion, paying the 
700/. but if the other 800 /. fhould, according to the 

G Limi- 
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Limitations of the Truft, become payable, during the 
. Plaintiffs Life, he was to pay it; but then the Term for 
99 Years, was to be his Security to reimburfe him again. 
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cafe 24. Moor verfus Rycault. 

whoEd™* A MAN fteals a young Woman who had a confide- 
viiion on his / rable Portion, which was in Truftces Hands: Af- 
5 X ter the Marriage, her Friends would not part with the 
tune, which Portion, unlefs the Husband would give Security that it 
tees Hands, mould be lettled for the Benefit of his Wife • and it 
was agreed that it ftiould be laid out in Land, -to-be fet- 
'i^This 'H 10 the Husband and Wife, and the Heirs of\heir 
Agreement, Bodiesand a Judgment was giver by the Husband for 
this Purpofe. 

,\jt to he confideied as voluntary, fo as to be fit af.de in Favour of a Creditor of the Husljand. 

Now this Bill was exhibited by a Creditor of the Hus¬ 
band, for that it was after Marriage, and voluntary, and 
fo ought not to prevent a Creditor of his Debt. 

But the Cburt would do nothing in it, for that if 
the Husband himfelf had exhibited a Bill here againft the 
Truftces for the Portion, the Court would not have de- 
3 creed 


2 * 
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* creed it to him, without making fome fuch Settlement; 
fo the Bill was difmifs’d, but without Colls. 


Symonds verfus Rutter * 


Cafe 




T HE Cafe was this, upon the Marriage of a Wc- BvMarmgt 
man, 500 /. of her Portion, was put into Sir 
Francis Child’s Hands, upon Articles to this Effeflt, vim. Sc’ s p' f _ 
that the Money Ihould remain in Sir Francis Hands, at 1 t ^ 1 1 !j™ d ld 
Intereft, to be laid out in Land, by the Confent of the in a Purchafe 
Husband and Wife, and the Survivor, and the Land to £ feuit?o«° 
be fet; led on the Husband and Wife, and the Heirs of ^. us r Iu ' ld al,d 
their two Bodies, the Remainder to the Heirs of the iwrfri.ivcs: 
Body of the Wife, Remainder to the Wife’s Brother, &c. Se" hS^ of° 
and that till a Purchafe had as afbrefaid, the Intereft d*! r . t E. Bo ’ 
fhould be paid to the Husband and Wife, and the Sur- ,, ' ai " de . r 10 . 
vivor of them, and the Afligns or the Survivor. The the Body of 
Wife dies without Jftue ; then the Husband dies: The Rnminlrio 
Brother and Adminiftrator of the Wife brings this Bill [{“ 
to have the Money inverted in Land, purfuant to the *" 

Articles. Wife dies 

without Ifliic. 

and then the Husband dies, ihe <;oc 1 - not being laid ou*. Per Trevor and Rnvili>:p>n t 'Iht, Alone; 
is not to be coniidcred as Lands; but fer Hutcluns it is, and to go to the Perfon to whom the Bet* , 
limited, and not to the Executor of the husband. 


But the Court, vim? Trevor and Rarrlinjon were of 
Opinion, that the Money Ihould not be laid out in 
Land, but Ihould go to the Adminiftrator of the Hus¬ 
band, for that there was no Child nor Creditor in the 
Cafe :( that they did not take it to be the primary In¬ 
tent of the Articles, to have Land purchafed, there be¬ 
ing no exprefs Agreement to purchafe, but only-rhat it 
migh«^ 5 epurcHafed, if the Husband and Wife Ihould 
ele£t and agree to have it fo. 

But Hutchins was of a contrary Opinion, he thought the 
Intent of the Parties was, that Land Ihould be purchafed, 
and that for the Remainder Man, the Ccurt ought to de¬ 
cree it, and relied on the Cafe of Annand and Honeywood * 
Withmck and Jcrmy, Atwood and Kettleby , formerly ad¬ 
judged in this Court. Sir 
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Sir Robert Brooks verfus Lady Brooks f 

Cafe 26. & al\ * 


Where the 
Huibund may 
be Plaintiff 
againft his 
Wife in li¬ 
quify. 


S IR Robert Brooks was Plaintiff againft his Lady and 
others, and a Motion was made to have her com¬ 
mitted, for not anfwering Interrogatories, but the Court 
would not grant it, and declared a Man could not be 
Plaintiff in this Court againft the Wife. On Saturday 
following this Matter was moved again, and then the 
Court was of Opinion, that tbo* a Man could not have 
a Bill againft his Wife for Difcovery of his own Eftate; 
yet, where before Marriage (he enters into Articles con¬ 
cerning her own Eftate, fhe has made herfelf as a fepa- 
rate Perfon from her Husband, and therefore fhe was 
ordered to anfwer in a Week's Time. 
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Burwell verfus Harrifon. 


Cafe r,. 


T HE Defendant had entred into Articles with the 
Plaintiff, to make him a Lcafe of certain Lands 
in tlie County of Norfolk and Ifle of Ely , with ufual 
Covenants ; and the Plaintiff brought this Bill to have 
a I.cafe made accordingly : And the only Queftion was. 
Who fhould be at the Charges of Repairs? *Twas pro¬ 
ved in the Caufe, that in Norfolk and the Ifle oiE ly, 
the Landlord did ufually covenant to repair ; that when 
Lands there were lett without Leafe, the Landlord did 
ufe to repaid; that when the Defendant did laft lett 
Part of tHe Lands in Queftion, without Lcafe,* he was 
at the f&argc of all Repairs. Defendant pretended that 
the Lands were of a conliderable better Value than the 
Rent referv ed, which was fo fmall, in regarcWt was 
intend^fThe Plaintiff fhould repair: But no fuch Agree¬ 
ment or mutual Intention was proved. 

The Court were of Opinion, that the Words Ufual 
Covenants fliall be intended ufual all over England, and 
that the Leflec being Plaintiff here to have a Lcafe, 
fhould be obliged to repair, notwithftanding the con¬ 
trary Ufage in Norfolk, but that the Cafe might have 

H had 


2 Vein. -; i 
S. C. 

A. art ides 
with />. 10 
make hi;n a 
I-iMlb with 
ufual Cove¬ 
nant.'. 

brings a Bill 
to luve the 
Leafe in ide, 
lie (Via 11 !j“ ai 
tlie Charge; 
of the K •- 
paif , tin’ 
ulli.il in that 
County for 
the LelR.i to 
be at tltofe 
Charge. At.-<J 
firl.’H if A. 
had been 
Plainitll to 
luv e inlbiced 
the taking o» 
iucli Lcale. 
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had a different Conttru&ion, if the Defendant had been 
Plaintiff to have enforced Bunvcll to have taken a Lcafe. 


Cafe 28. Offlcy verfus Offlcy. 

One fettles a ' # 'HIS Cau l e came on amicably, and the Quettions 
Daughter for X propped were, i ft, John Crew owner of Crew Hall, 
Remainders ^ad fettled the fuid Houfe by Deed executed in his Life, 
over, and fo that after his Death it would go to his Daughter for 
devlfothl 111 her Life, with feveral Remainders over; and by Will 
Rurniturcof devifed all the Goods, Furniture and Ornaments in Crew 
! ,he i H p JU rft>m Hallj to fuch Perfons as the faid Houfe was to go to af- 
as were to ter his Death, by Virtue of that Settlement. The Daugh- 
Holfe'after ter marries Mr. Offlcy, who dies, not leaving Perfonal 
By theSettie- ^ ate Sufficient to pay his Debts; and theQueftion was, 
jnent, the Whether by this Devifc, the Daughter had the abfolute 
Furntture d Property in the Goods at Crew Hall ? for if fhe had, then 
cording to" ^y f ^ e Intermarriage they became Mr. Offle/s, and would 
and Snot to ^ ie Payment of his Debts : But the Court 

1* under the were of Opinion, that fhe fhould have blit fuch an In- 
filftTakcIw tere ft in the Goods as fhe had in the Houfe, vh^. the 

lor’fSie^to ^em ^ dr h er > nnd that Nobody fhould 

iter or her have an abfolute Property in them but he that had an 
De£ nds abfolute Property in the Houfe, by the apparent Intent 
of the Devifor. 

Term railed The id, Doubt was on the Marriage of Mrs. Offlcy 


One fettles a 
Houfe on his 
Daughter for 
Life, with 
Remainders 
over, and 
then by Will 
devifes the 


fucli Perfons 
as were to 
liave the 
Houfe after 
his Death. 

By the Settle¬ 
ment, the 
Goods and 
Furniture 
fhall go ac¬ 
cording to 
ihe Dei tie, 
and fhall not 


nor fubjedt 
her or her 
Husband’s 
Debts. 


SttHuEd except only the laft Year before his Death, which was in 
Sit!* AYear’s Arrears and in the Settlement was a Coven ant on the 
Arrear at the Part of the Husband for the Payment of it: IftEd the 
Deatix held Court were of Opinion, that this being an Afrear only 
as fhould be for one Year, and there being a Covenant for the Pay- 
taTrufti’- If > ftotifd be fuch a Debt as fhould be charged 

Rate fettled on his Tfuft Effete. Secus if it had been in Arrear for 

for Payment .. 

of Ills Debts. many Years. 
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idly. Whether Mrs. Offley fhould hare her Jewels and S weI ? ai,d 
Chamber Plate, as her Paraphernalia ? Xwas laid that Hate bough 
the Jewels and Plate .had been bought with her own vonfy^ai- 
Pin-Money, and that the Value of them altogether did 
not amount to above 500/. So the Court decreed them, 
being of fo fmall Value, in Relpeft of her Husband’s 
/ Eftate. 

4 thly. There had been 6 ccl. laid out in Mr. Offley & J'®* 

Funeral, which the Court decreed lhould be a Debt to rals, in Re- 
affeft the Trull: Eftate, Mr. Offley being a Man of a 
great Eftate and Reputation in his Country, and being 
buried there ; but if he had been buried elfewhere, it own 
ieemed his Funeral might have been more private, and ° lulrj ’ 
the Court would not have allowed fo much. 

•fthly, In Mr. Offley* Marriage Settlement there was a JV] 1 ** 0 Ptoiir" 
Term for railing ic,oco/. for a Daughter, but it was fo of a Term arc 
lhort that the ordinary Profits of the Land would not 
raile above half the Sum j but there was a Coal Mine JSy’teSied', 
in the Land, which was open at Mr. Offley s Death, ® r 0 J k J JJ J ^ r . 
which the Court ordered lhould be wrought, and the againll the 
Truftees to have Power to make Soughs and Drains in 
any other the Lands of the Heir, as Need lhould re¬ 
quire, fo as it were done in an orderly Manner, fo that 
the Money might be raifed. And my Lord Commiftioner 
Hutchins laid, that in fuch Cafe where the ufual Profits 
of the Land will not raife the Money appointed within 
the Time, this Court may order Timber to be felled 
off theJLand to make it up. 

Sadd verfits Carter. ^ cafe 2 *. 

I SlfbS were devifed to the Defendant Carter and Devife of 
’ his Wife for their Lives, and af.cr their Deceafe f an T ds *°^- 

mainder ro 
fuch Child or 
Children as 
feould Le 
living ar his 
Dentil, and to 
. their Heirs, 
The A. jaying 
■ 40 1- to o. 

This is a Cliargc not only on Ah Eftate for Life, but alfo on the Remainder 


to fuch of their Children as lhould be living at the Death 
of the Survivor of them, and to their Heirs,* equally to 
be divided between them, he the faid Carter paying 4c /. 
to the Plaintiff, &c. at a certain Time. 
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The Court decreed the Land to be fold for Payment 
of the Money, and then the Defendants to have fuch a 
Proportion of the Overplus of the Purchafc-Money as 
was anfwerable to their Intcreft for Lile in the Land; 
for the Money devifed is a Charge upon all the Ellates. 


Cafe ge. 


Maw verfus Harding. 


A Man dies inteftatc, leaving an XJncle and Uncles 
Son, and the only Queftion was, Whether the 


The Son of 
a dead Uncle 
not intitled 

hut ion with Son of the deceased Uncle {hould come in for a Diftribu- 
a living Uw/, *tio n with the living Uncle, by the Statute of Diftribu- 
tions: And all the Court were of Opinion that he 
fhould not. 


Cafe 31. 


Freeman verfus Freeman . 


A Man enters into Bond, that his Son, who was Te- 
nant in Tail, {hall not alien, and dies; the Son 
fuffers a Common Recovery, and thereupon the Bond 
being put in Suit, the Bill was brought fer Relief, but 
was difmifs’d with Cofts. 


D E 
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Cafs vcrfus Watcrhoufe . c„:i ri . 

T HE Cafe was, Waterhoufc the Defendant was po£ A particular 
fefled of fcveral Houfes as Executrix to her Huf- 
band, for feveral Terms of Years, and which were ill of an Ellate, 
Mortgage at the Time of his Death; and there were within the 
likewife two other Houfes which the Husband had pur-°' n _ 
chafed for Years in his own and his Wife’s Names, which lcG * 
were nor in Mortgage at his Death; after the Death of n, or that it 
the Husband, the Defendant his Executrix gave out Par- K 
ticulars, wherein are contain’d, as well the Houfes not ^X'fiuhat 
in Mortgage, as thofe that were in Mortgage, in order iF . ,lut «>“- 
to fell them, and were mown the PlantifF Cafs , who had tlun the 
been rfiuch intrufted and advifed with in all concerns of 
the Family. 

the Purehafer cannot compel a ipecifick Execution of theHefidue on the Particular. 

Otheli Purchafers not bidding enough, Cafs himfelf^ who 
was a Creditor of the Husband, comes to an Agreement 
with the Defendant for the Purchafe of all the Houfes, 
and it was pretty evident in the Cafe, that all the Houfes 
were taken by Plaintiff and Defendant to have been in 
Mortgage; and that the Defendant was not apprifed that 
(he had any Title to any of them in her own Right, and 

I upon 
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upon the Plaintiff's Agreement there was a Conveyance 
executed of the Houles, but by the Words of it, it wa* 
reftrained to fuch as were in Mortgage. 

Afterwards, the Defendant being advifed, that the 
Houfes which were purchafed in her Husband’s Name 
and hers, came to her by Survivorfhip, and were not 
liable to his Debts; and that not being in Mortgage, they 
were not conveyed to the Plaintiff, fhe refufed to let him 
have them, tho’ it appeared in theCaufe fhe had often faid 
file had fold them, as well as the reft, to the Plain iff, and 
he had paid the Taxes for them; fo this Bill was brought 
ro have the Houfes conveyed, and to have a farther Af- 
lurance of the others according to a Covenant. 

But the Bill was difmiffed, as to all but the making 
farther Affurance ; for tho* the Court feemed fatisfied, 
that the Defendant had covenanted to convey all to the 
Plaintiff, and thought fhe had fo done, yet there being 
no A greement in Writing, as to the two Houfes not com- 
prifed in the Conveyance, the Statute of Frauds and 
Perjuries flood fo full in their Way, that they could not 
decree the conveying of them; for tho* the particular 
were in Writing, and thefe two Houfes mentioned in it, as 
well as the others; and tho’ it was proved, that that par¬ 
ticular was fhewed to the Plaintiff, yet it was not proved 
to have been fhewn to him on his Purchafe, nor that 
he purchafed by it. 

1 

oa 33- Bentham verfus Haincourt. N 

77 OEtofar. \ 

a. Mon- TT was held by the Court in this Cafe, that if a Mort- 
SiKei n> J after Notice of a Subfequent Mortgage joins 

* errand the Mortgagor in Sale of the Lands to a Slupager, 
after fuffers the Money received by either for the Purchafe, fhall fink 
gagor\o°e-* fo much of the Purchafe Money: And in this Cafe the 
?rofitsft!rfe- Mortgagor being Son-in-Law to the Mortgagee, and he 
verat lears, having entered, and afterwards fuffered the Mortgagor 

without re- 0 . 

quiring Inte- tO 

reft. This 

Imereit iuaJl not te charged on the Lands to keep out C. 
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to take the Profits for fcveral Years, without requiring 
Interell. 

The Court held, that the Lands in the Hands of the 
fccond Mortgagee fhouid not be charged with any In- 
tereft for that Time, that is, that the Intercft of the 
fivft Mortgagee fhouid not affe£t the Lands, fo as to keep 
'out the fecond Mortgagee longer than he would have 
him, if the Intcreft had been duly paid. 


Coningham verfus MelliJIj. c a f e 

iS O-tvl’cr 

J S. by Will devifed thus. I give and bequeath unto rK , vlft , of 
# my Co%en Thomas Mellilh all that my Meffuage, called ( L ^ hi 
the Scar in Chichefter, to have and to hold , to him , his ni-ir. 
Heirs and AJJigns for ever, in Truft, fo be fold for the Pay * i* fold tor ° 
ment of all my Debts and Legacies within a Tear after my 
Death , and makes Thomas Melliflj his Executor, The and Legau'e 
Plaintiff wasCoufin and Heir to theDevijfbr, and fought a . Executor, 
by this Bill to make the Surplus after Debts paid a Truft 
for him. and L 5g aci « 

no retaking 

Trull for the Heir, as it would have been on a like Cafe, on a Conveyance executed. 

Rawlinfon and Hutchins being only in Court, the latter 
held clearly, it was no refulting Truft, the former 
doubted. 

Afterwards, Friday the 30th Inftant, the Cafe was 
again debated j the Argument to make it a refulting Trull 
was, that,upon a Conveyance executed, it would have 
been fo. and there could bo no Reafon why, ’being by 
Will fhould alter the Cafe. 


The Argument againft it was, that *cis plain the Telia- 
tor had a Regard and Kindnefs for Thomas Mclhib, his 
Coufin- (as he calls him, in his Will) who was as near of 
Kin to him as the Plaintiff, that is, his Heir; but if the 
Surplus of the Land Ihall be conllrued to refult to the 
Heir, the Confluence would be, that Thomas Mellifh the 
Executor fhouid have nothing but his Labour for his 
Pains; for if there be a refulting Truft for the Heir, 
the Perfonal Eftatc muft, by the Rules of this Court, be 
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in the firft Place applied towards Payment of the Debts 
in Eafe of the Lands, and fo Ihomas Mellifb would not 
have any Thing, either as Executor or Devilee. 

Wherefore the faid two Commiffioners held it no re- 
fulting Truft, but decreed the Heir to join in Sale of 
the Land. 


cafe?5. Vernon verfus Jones . 


Q IR Thomas Vernon had mortgaged his Eftate for 
One by win U Years, and then married, and afterwards made his 
an d devifed all his Lands to Truftecs upon Trull 
Truit 10 r ay to fell (except his Capital Mefl'uage, &c.) to pay certain 
Ann. Rent- Debts, and afterwards to raife 200 /. per Ann. Rcnt- 
wifeKiS Charge, out of the excepted Lands, for his Wife for 
for her join- Life, for her Jointure, provided Ihe releafe her Dower: 

t ure And o- ^ # 1 “ 

1 her Legacies and alfo to raife certain Portions for his Daughters, and 
ih«emit!^ es a Maintenance of ico /. per Ann. for his eld eft Son, and 
i^ f and'hif h f° on a ^ ter ^ le makes another Mortgage for 8000 /. and 
wife join in the Wife Jones in a Fine upon this Mortgage; and 
tofr°Sng ge about the lame Time he makes a Deed of Truft, where- 
1'cvy a Fine by he conveys all his Lands to feveral Perfons (who 
Mn'ii^eve J were Sureties for fome of his Debts) in Truft to fell all 
cutesaDeedof or any Part for Payment of his Debts, and that after- 

r> . , ^ jj J J " 

fojftjmu! wards the Surplus ihall be to him and his Heirs. 

of Debt':, and 

r he Stirplu: to be to him and his Heirs; yet after his Death all this held no Relocation, but only 
fro fo tltar the .Vife allowed to come in for her zoo I. fer Ann. and the other Legacies and 
( I targes to take Place, if fufticienr, if not, in Proportion. 


Afterwards Sir Thomas Vernon dies without new Pub¬ 
lication of his Will; and the Qiieftion was. Whether 
by this-^Mortgage Fine and Deed of Truft, fubfequent to 
the Will, that be fo revoked, or the Wife fo barred, 
that fhe (hall not claim the 200 /. per Ann. thereby. 

It was urged for the Plaintiff, that this Mortgage and 
Fine fubfequent to the Will, were without doubt a Re¬ 
vocation of it in Law, and that there was no Reafon 
why Equity ihould relieve againft it, and that the Deed 
of Truft made the Cafe much flronger; for whereas by 
3 his 



In Curia Gancellaritz. 


33 


- ins Will he had lubje&cd his Lands (with Exception of 
irfmc Particulars) to be fold, for Payment of Debts, 
and made thofe excepted Lands a Fund to raife 200 /. 
per Ann. for his Wile’s Fortune : Now by this fubfequent 
Deed of Truft he had fubje&ed thofe excepted Lands., 
well as the reit to be lold for the Purpofes in that 
Deed, and fo had deftroy’d the Fund upon which the 
200 /. was by his Will to be raifed for his Wife, and 
had declared the Surplus of all, after Debts paid, and his 
Truftces indemnified, to be to himfelf and his Heirs, and 
to obviate any Obje&ion which might be made, as if the 
Wife’s having a Right of Dower, might be aConfideration 
for the 200 /. per Ann. given by the Will, and fo {he a 
kind of Purchafer: It was faid, there was a Mortgage 
upon the whole Eftate before the Intermarriage, and fo 
the Wife’s Title of Dower of no Confideration at all, 
or if it were, (he had barred herfelf thereof by joining 
in the Fine upon the fecond Mortgage. 

On the other Side, it was faid, that notwithftanding 
the Mortgage, which was precedent to the Marriage; 
yet, that being but for Years, the Wife was intided to 
her Dower, and would then be intided in Equity to re¬ 
deem the Mortgage on Payment of her Pioportion of the 
Mortgage Money; and that the 200 /. per Ann. was de- 
vifed to her by the Will, upon Condition, that Ihc fhould 
extinguish her Dower, which {he had done by joining 
in the Fine upon the fecond Mortgage, and {hall be in¬ 
tended to be done in Compliance with the Dire&ion of 
■ the Will; and therefore ought not to be turned to her 
Prejudice, that the fubfequent Deed of Mortgage and 
Fine, and the Deed of Truft being all made for parti¬ 
cular Purpofes; {hall not be intended a Total Revocation 
of the Will, but only pro ranto , and to lerve thofe par¬ 
ticular Purpofes; and l'everal Cafes were cited to that 
Purpofe, as the Cafe of Hall verfus Dench, which was 
decreed at the Rolls , and after affirmed in Court, arid 
was to this Purpofe: A Man makes his Will, and deviies 

]£ certam thereby dc- 

vife,s certain 

Lands, which he afterwards Mortgages. This no total Revocation of the Wtg. 
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certain Lands, and after, mortgages them in Fee; ya 
held that this Mortgage fhall not be a total RevocanV/-* 
of the Devife, but only to let in the Mortgage : And 
Mrs. Danby’s Cafe was remembrtd, where (he joined with 
her Husband in a Fine, in making a Mortgage, which 
afterwards did not proceed ; then her Husband died, and 
ibe brought a Writ of Dower, and got Judgment by 
Default, and the Heir could not be relieved againft it 
here, as he certainly would have been, if that Fine had 
been a Barr of her Dower in Equity, as it was at Law. 
Some Cafes alio were cited, where even at Law feveral 
Deeds and A&s fhall be accounted but as one, and there¬ 
fore it has been adjudged, that where a Man has a Power 
to revoke Ufes by Deed, and he levies a Fine of the 
Lands, and afterwards declares the Ufes by Deed, tho* 
this Fine of it felf fingly would have been an Extinguilh- 
ment of the Power ot Revocation; yet the Deed that 
comes after fhall be coupled with it, and be accounted 
but one Afi. 

All the three Commiflioners were of Opinion, that 
neither the Mortgage and Fine, nor Deed of Truft, fhall 
be a total Revocation of the Will being made for parti¬ 
cular Purpofes; but that after Debts paid, the Widow 
fhall have her 200 /. per Ann. and the younger Children 
their Portions, if the Eftate were fufiicient to pay all; 
and if not, to be paid in Proportion. 


cafe %(,. Martin verfus Woodgate. 

1 ; November. .. - 

A D ev if es a ll his Goods, Chattels, and Stock to his 
rtem/and* 16 J~\ # Wife (whom he makes Executrix) for Payment 
Lands till his his Debts, and afterwards devifes the Rents and Pro- 
s«n attain z I £ ts 0 f a R his Lands to her, till his Son J. fhould attain 
wem rf his Age of 21 Years, or marry, towards Payment or 
my Son die his Debts, and then has thefe Words; and if my Son die 
Deb” being 7 before bis °{ 21, or without Ijfue , my Debts being paid, 

paid, then to then 

A. and the 

Son dies beforezi $ ytt the Rents and Profits not onl^ till he would have attained zi, but alCb be> 
. So 



then I Devife to J. S. in Tail , he paying ico 1. 

C. The Son dies before 21, without lilue, and the 
Profits to the Time the Son would attain to that Age, 
are not fufficicnt to pay all the Debts; and the Queftion 
.was, Whether the Profits beyond that Time fhould be 
t liable to the Debts. 

Ratplinjon and Hutchins (who were only in Court) 
held, they Ihould ; for upon the whole Will, they took it 
plainly to be the intent of the Tcftacor, that all his 
Debts fhould be paid out of his Lands: Raivlnfon ad¬ 
mitted, that if the Teftator had only devifed the Profits 
till his Son Ihould be 21, towards Payment of Debts, and 
had gone no farther, that it Ihould have been carried no 
farther, than till the Son would have attained to that Age; 
but Hutchins was of Opinion, that even in that Cafe the 
Profits Ihould be applied to pay the Debts beyond the 
Age of 2 1, if thofe to chat Time were not fufficient to 
discharge them all. 


Raw & Ux’ and Eliz. Potts , Relift of Cafe ? 
Leonard Potts verfus John Potts. 14 * cvca 


Leonard rotts verlus jobn rotts. ,4A8Wfr " 

T H E Cafe was, J Potts , Grandfather of Leonard , Tai^SSin- 
and of the Defendant, 1 6 Jac. i. fettled the 5 ^° 5 . Si 
Lands in Queftion, on his eldeft Son in Tail Male, Re- 
mainder to the Heirs Male of his Body, &c. and dies;™teaSet. 
hL eldcit Son had IfTue Leonard and John, and dies; Leo- ids wife fot 
nard, who, for ought appeared, knew nothing of this 
Intail, married ; and on his Marriage fettles thele Lands 
"on his Wife for her Jointure, and the IfTue of that Mar- Intail, en- 
riage, without levying a Fine, or fuffering a Recovery. 

° J Death of A. 


recovered on Ejeament againft his Widow ; but in Chancery relieved, and a perpetual Injunction 
granted for this Fraud in in concealing the Iniail, which if it had been difclofed, the Settlement 
might have been made good. 


John, the Defendant, who knew of this old Intail, 
and had the Deed in his Cuftody, engrafted his Bother’s 
Marriage Settlement, but never made_ any Difcovery of 


the Intail. 
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Leonard ?s 
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Leonard's Wife dies without Iffue, and he grants.6 
Rent-Charge out of thefe Lands to his Brother, whiii* 
wasconftantly paid; and afterwards marries another Wife, 
the now Plaintiff, and Settles the Lands on her, in the fame 
Manner, as on his former, without Fine or Recovery.. • 

The Defendant John , likewife engroffes this Settlement; 
but never mentions any Thing of the old Intail; becaufe, 
as he confeffed in his Anfwer, if he had f'poke any 
Thing of it, his Brother, by a Recovery might have cut 
off the Remainder, and barred him. 

Afterwards Leonard and his Brother difagreeing, Leo¬ 
nard treats a Match for his Nephew Ran? , the Plaintiff 
and his Wife, and (having no Children of his own) pro¬ 
poses to fettle this Eftate upon them, but died without 
Iffue before the Marriage took Efte£t, having fir If. made 
his Will, and thereby devifed his Lands after the Death 
of the Plaintiff Eli%. to the Plaintiff Ran?, and his heirs. 
Afterwards the Marriage takes Effe£f, and Raw fettles 
thefe Lands upon his Wife, and the Jffue of that 
Marriage. 

After the Death of Leonard , the Defendant John 
brings an Ejc&ment againft Eli?, and by Virtue of this 
Deed of Intail, Evifts her Jointure. 

Whereupon She, and Raw, and his Wife, brought this 
Bill to be relieved, and the Plaintiff Eli was relieved ; 
for it appearing, that the Defendant was privy to her 
Marriage, and ingrofled the Settlement, and at the fame 
Time knew of the old Intail, and did not difclofe it, 
which if he had done, her Settlement might have beep, 
made good and firm in Law; therefore the Court decreed 
the Defendant to confirm her Jointure, and granted a 
perpetual Injun&ion againft the Judgment in EjeAmenf, 
but could not relieve Raw or his Wife, becaufe he was 
but a voluntary Devifee; and it did not appear that the 
Defendant was privy to that Marriage till alter the Solem¬ 
nization of it, and fo not Guilty of any Fraud, as to 
them; and this Decree was afterwards affirmed in the 
Houfe of Peers. 
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Lumley v.erfus May Sc al’. 


Cafe ^8. 


R 


khard May feized of Free-hold and Copy-hold Land, all his Goods.. ^ 

. ^ • -r /*• i • ttr'll _1 A f. 


-furrcnders to the Ufe of his Will, and thendevifes 

to’his Wife all his Goods, Chattels and Eftate whatfo 
ever noon Condition, that (he paid his Debts and Le- m i,; u*. 
gacira • and by the Will devifed 600 /. to the Defendant %£$££• 
Kis eldeft Son and Heir, and 400/. to the Plaintiff 
his Daughter, and other Legacies to other People; 
and the Surplus of his Eftate after his Wifcs Death to wmbie lx . 
be equally divided between his four Children, and made 
his Wife Executrix, and died, leaving the Defendant, his^;^ 
Son, an Infant, the Wife dies before Probate of the a, 

Will. 


wrtFSc n»viii 1 


after his 
between liis four Childrsa 


This Bill was brought by the Creditors and Legatees 
to have the Eftate fold to pay them, and the Court was 
of Opinion, that the Words Goods , Chattels , and Eftate 
whatsoever, with all the other Circumftances of the Calc, 
and the Perfonal Eftate falling Ihort, would pais his 
Lands well enough, and decreed a Sale, and the Heir to 
join when he came of Age; but lie being an Infant, 
they gave him a Day to ihew Caufe after he came of 

Age. 


Scoolding verfus Green . * 

A Man devifes 100/. to A. and D. the two Daugh¬ 
ters of his Brother Green , to be paid within a 

Year after the Death of his Wife, w* 50 * nd 

To/, to B. if they {hall both be alive at the Time of 
d * but if either of them (hall die before, then 

the faid ICO /. to the Survivor of the faid two Daughters: 
One of the faid Daughters died in the Life-tnnc of the 
^ifltdihe only Queftjon W as, Whether the.fiin 

notvlthHanding d* fcvmsjCtafc, vMcb h*k onh * <** toh Or- » 

payment* 


Cafe 


Dcvife oi 
tool. 10 a, 
and H. viz.. 

50 I. to A. 
and 50/. to B. 
payable at 
fnth a Time, 
and if either 
die before the 
Time, then 
the iodI- ro 

theSurvi\or, 
the whole 
too/, decreed 
to the Survi- 
the Time of 
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viving Daughter ftiould have the whole tool, or o *Ay 
the 50/. 

Raxvlinjon and Hutchins were clearly of Opinion, that 
fhe ftiould have the whole ioo /. they laid, that by the 
firft Claufc of the Will it is a joint Devife to them of 
the 100 /. in which Cafe, if the Will had gone no far¬ 
ther, if one had died, it would have furvived to the 
other then the vi%. that comes after, is only a Severance 
of it, in Cafe they ftiould both live to the Time of Pay¬ 
ment, whic h they did not; and then the laft Claufe of the 
Will, if either died before the Time of Payment, is anew 
Subftantive Devile of the whole i oo /. to the Survivor, 
and decreed accordingly. 


D E 



Termino S. Hillarii. 

1691. 

In Curia Cancellarije. 


j Foffet verfus Atijlin. 


Cafe ' 


T Enant in Tail fuffers a Recovery to lett in a Mort- Tenant in 
gage of 500 Years, and then'limits the Land to the Recovery to ? 
old Ufes, and makes his ‘Will, and devifes all his Lands 
for the Payment of his Debts. . a,ltl 

J then Limits 

to the old Ufes, and by Will devifes all his 1 ands for Payment of Debts ; the Equity ol Redemp¬ 
tion of this Mortgage held Adels to fatisfy Creditors, or for a fubfequent Grantee of an Annuity. 

The Court thought, that the Equity of Redemption 
of this Mortgage ftiould be AfTets to fatisfy Creditors, 
or a iubfequent Grantee of an Annuity. 

Note, I’he Redemption was limited to him, * his Heirs 
or Ailigns. 


Holmes verfus Buckley. 


Cafe 41 
.13 February. 

m 

, Baron and 


JNthony Bottcly and Katharine his Wife, being feized in 
%/L Right of the faid Katharine , of two Pieces of Ground Feme giant , 
by Indenture, 25 Jtin. 1622, uid grant a Water-courle through the 
to one John Holland, and his Heirs, through the faid u . u|| 
two Pieces of Ground; and by that Deed did Covenant Oo ; ~ . 

for t) t ;u and 

Affipns to cleinfe and keep it in Repair,and fitter a common Recovery to eftabllfli thcGrant. I fo - 
and flja.il bind the Aflipnec*, being made good by the Recovery. 
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for them, their Heirs and Affigns, from Time to Timyf 
to cleanie the fame ; and that ail Fines and Recoveries 
levied and fuffered, and to be levied and fuffered of the 
faid Grounds, fhould be and enure for the Strength ning 
and confirming the faid Water-courfe, according to the 
faid Grant, and afterwards, the 30th of the fame Month; 
join in a Deed, declaring theUies of the Recovery to be 
fuffered of the faid Ground ; and that the lame fhould 
enure to the lfrengthning and confirming the W atcr-courfe 
granted by the faid Indenture of the 2 5th of January . 

The Water-courfe, by Mefne Affignments, came to 
the Plaintiff; and the laid two Pieces of Ground to the 
Defendant, who built upon the fame, and much height” 
ned the Ground that lay over the Water-courfe, and made 
it much more inconvenient and chargeable to repair, and 
as it was alledged (and in Tart proved) the building had 
much obftru£ted the laid Water-courfe; fo the Bill was, 
to be ellablifhed in the Enjoyment of the faid Water- 
courfe ; and that the Defendants, and all claiming under 
them, might from Time to Time cleanie the fame, accord¬ 
ing to the faid Covenants. 

Jt was obje&ed for the Defendants, that the faid Cove¬ 
nant being a Perfonal Covenant, and made by a Feme 
Covert, could in no Sort bind the Defendants ; and that, 
tho’ the Recovery had made good the Grant of the Water- 
courlc, yet that this Perfonal Covenant was not at all 
llrength’ned or bettered by it; and that the Plaintiff, and 
thofe under whom he claimed being fenfible of it, had 
for 40 Years cleanfed the fame at their own Charges. _ 

But the Court was of Opinion, that this was a Cove¬ 
nant that run with the Land, and tho’ made by a Feme 
covered, was ftrength’ned and made good by the Recovery, 
and faid, tho* the Plaintiff had cleanfed the fame at his 
own Charge, whilft it was eafy to be done, and of little 
Charge; yet fince the Right was plain upon the Deed, and 
the cleaning made chargeable by the Building, it was rea- 
fonable the Defendants fhould do it, and decreed accor¬ 
dingly, and gave the Plaintiff his Cofts. 


4i 


Termino Pafchse, 

1692. 

In Curia Cancellari*. 


Cotton vcrfus Cotton and Ajhton. cue 4 i, 


T HE Defendant Cotton in her Widowhood, lent Fea * c f* 

, 7 qtie rrujt of a 

200/. being Part of the Affets of her firft Hus- Bond marries 
band Gibbons to J. Cotton the Plaintiff’s Son, who toge- bligor, and 
gether with the Plaintiff as his Surety, became bound to ^ e a r th lu t s he 
the Defendant Aftjton (in Truft for the other Defendant 
Cotton then Gibbons ) for the Repayment of the Money, againii :h? 
Afterwards Mrs. Gibbons intermarried with the Principal SSiJri* 
Obligor, who afterwards died, and left his Wife wholly 
unprovided f^r, and this Bond being put in Suit. clfe 

Husband before Carriage joins in afligning the Woman’s Pertbnal Eitay; in Truft for lierlclf, tho' 
urged it was a Reieafc in Equity, as tlte Obligee’s marrying the Obligor is a ReJeaie at Law. 


The Plaintiff brought his Bill to be relieved againft 
the Bond, for that the Ceflui que Truft in the Bond ha¬ 
ving intermarried with the principal Obligor, that in E- 
quity was as much a Reieafc and Difchargc of the Bond 
as it would have been at Law, if tLe Obligee herfelf 
had married the Obligor; and that the Bond being a 
Truft for her after Marriage, was a Truft for the Obli¬ 
gor her Hufband, and therefore ought not now to be 
made Ufe of. 


M 


But 
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But the Court would not relieve againft the Bon^ 
for they faid that the Hufband himfelf being one of the 
Obligors, and fo privy to this Trull for his Wife before 
Marriage, makes it like the Cafe where a Man joins with 
the Woman he is about to marry, in affigning her Per 
fonal Eilate in Truft for herfelf, in which Cale he lhall 
not have the Benefit of it; or if it Ihould be not fo 
taken; yet bccaufe the Husband lived with her two 
Years, and was Party to the Bond, and did not procure 
it to be delivered up and difeharged, and was now dead, 
and had left his Wife wholly unprovided for, this Court 
would not hinder her of this Means of providing for 
herfelf. 


Cafe 42. 

z Vern. zf>2. 

s. c. ___ 

Church-war- TT^LA IN TIFFS were late Church-wardens of the 
fij^ordcr of JL Pariffi of St. James , in Bury, Suffolk , and during 
t ^ ie Time of their Office, had, by Order of the Vcftry, 
Sums for^Re- expended feveral Sums of Money in repairing the Church, 
Church, and and ere&ing two new Galleries for the Life of the Pa- 
ScwSifeS rifhioncrs, and feveral Sums of Money had, by Order 
and having at 0 f t jj e Veftry been colle£lcd towards reimburfing them, 
FheifOffice and they had received more than the bare Repairs did 
counts^taken amount to ; but at their going out of their Office, their 
and^aflJd”’ Accounts being taken by Auditors appointed by the Pa- 
and allowed riffi, arid afterwards palled, and allowed by' the Veftry, 
and an Otdcr there remained due to them 130/. and upwards; and 
niakinjl'a f ° r the Veftry made an Order, that a Rate Ihoidd be 
Kau to re- f or re imburfine them that Money; and then the fame 

unimrfr them, _ . r J 9 . , 

brought a Bill Veftry chofe Cook and another or the Defendants Churth- 
luccecditig wardens for the Year enfuing, who refilling to make 
£" any Rate for reimburfing the Plaintiffs, they brought 
force the this Bill againft the faid Church-wardens, and others of 
Rate ; *Lur 1 the Pariffiioners, to have a Rate made purfuant to the 

thofeChurch- r • 1 

wardens be- lalll 

ing like wife 

removed, after Examination of Witnefles and Publication parted, held a good Objeflion at the 
hearing, and that they had no Remedy but in the Spiritual Court, ot againit the PariUiioncr.. in 
particular who employed them- 


P 


Battcley Sc al’ verfus Cook Sc al’. 


any Rate for reimburfing the Plaintiffs, they brought 
this Bill againft the faid Church-wardens, and others of 
the Pariffiioners, to have a Rate made purfuant to the 

faid 
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' >Qiid Veftry Order, and to be relieved and paid the Mo¬ 
ney due to them. 

After the Plaintiffs* hud examined their Witnefles, and 
before Publication, Defendant Cook and his Partner were 
_,amoved from being Church-wardens, and new ones 
chofen; and this was objected to the Plaintiffs at the 
hearing of the Caufe. 

Hutchins thought it a material Objection ; but it was 
anfwered tor the Plaintiffs, that there could never be 
any Remedy againft a Parifh in any Cafe, for they would 
be fure either to remove the old Church-Wardens and 
thufe new ones, or delay the Caufe till their Time 
was out. 

Trevor faid the change of the Church-wardens would 
be no Objection, if the Nature of the Gate were fuch 
as the Court could give Relief in; but the Plaintiffs 
having received as much and more than had been laid 
out in Repairs, as to what remained due to them for the 
Galleries , the Court faid they would give them no Re¬ 
lief, but they muft take their Remedy againft fuch par¬ 
ticular Pariihioncrs as had employed them, or clfe in the 
Spiritual Court. Yet a Precedent was cited between 
Birch and Barflon, i? al\ Church-wardens of Lambeth 
parifh, Trin. z William and Mary, in this Court, where 
the Court decreed the Plaintiff, who was late Church¬ 
warden there, to be paid the Money he had laid out 
for the U-w of the Parifh, with Cofts, and then the De¬ 
cree goes on and fays, for which Purpofe the Veftry of 
-.. the faid Parifh arc to take Notice hereof (vi^. of the 
Decree) and fet a Rate accordingly; and what the 
Church-wardens fhall pay in Obedience to this Decree, 
the fame is to be brought into their Accounts, and to be 
allowed them when they pafs their Accounts with the 
Parilh. 

Note ; There are the like Words in a former Decree 
of February , 36 Car. 2. James and Rich & al\ which 
Decree is recited in the Decree of 2 W. and M. and 
was read at the hearing of the Cafe. 

James 
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Cafc 4? * James verfus Hailes. 

Mon 1 * 1 * is T F an F ^ ate Mortgage be fettled on A» for Life, 
iettlef on A. and then on J 3 . in Tail, or in Fee ; Tenant for Life 
maindcr’to e foall bear two Fifths of the Principal and Intereft, and 
mntforijfe t ^ le remainder Man three Fifths. 

fhall bear two Fifths of the Principal and Intereft, and the Remainder Man three Fifths. 


cafe 44. Herbert verfus Herbert 

fenTho has T N this Cafe there were feveral Queftions concerning 
Pin-Money, a "Woman’s Pin-Money, or feparate Provifion; but the 
Maintenance Court ordered an Account to be taken, and referved 
!nay C by wn- t ^ r Judgment till after the Account taken, 
lire’ofwin N° te ’> Hutchins cited Sir Paul Neat s Cafe, wherein he 
tiifi'ofc of ’ faid it was decreed, that if a Woman has Pin-Money, 
™ZSr or a foparate Maintenance fettled on her, and foe by 
vofitionftaii" Management or good Houfewifry faves Money out of 
Find .he it, foe may difpofe of fuch Money fo faved by her, or 

t u„ub of any Jewels, ilfc. bought with it, by Writing in Na¬ 

ture of a Will, if foe die before her Hufband, and foall 
have it her felf, if foe furvive him, and fuch Money, 
Jewels, isfe. foall not be liable to the Hufoand’s Debts. 


^ >4- Seymour verfus Fotherby , 


A Term in 
Truft 10 raiie 
anv Si.m nor 
exceeding the 
1 see I. for 
Pa> merit of 
IXbts, he 
fhould owe at 
his Death, 
and after 
borrows 
1000 1 . and 
appoints 
Trullees to 
pay that 
ioc o I- and 
dies indebted 


A Man makes a Settlement of an Eftate on himfelf 
in Tail, and if he die without Jftiie, then £a- 
Trullees for a Term for Years, upon Truft, to raife 
any Sum not exceeding 1500/. for Payment of his 
proper Debts, which he foould owe at his Death. Af¬ 
terwards he borrows ioco /. of J. S. and by Deed ap¬ 
points his Tmftees to pay that 1000 /. out of the Truft 
Eftate, and dies without Iflue, indebted to feveral other 
Perfons$ fo that the 1500/. would not be fufticient 
2 to 


to feveral o- 

thers, yet the 1000 /. to take Place according to the Appointment, and not to be divided a* 
mongfl all the Creditors, 
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to pay all; and the only Queftion was, Whether the 
1000 /. thus appointed to be paid, Ihould be paid in 
the firft Place, or in Proportion with the reft of the 
Creditors. 

-The Court decreed the 1000 /. Ihould be paid in the 
firft Place. 


D E 

Term. S. Trinitatis, 

1692. 

In Curia Cancellari*. 


Graham verfus Stamper. 


Cafe 46. 


T HE Phuntiff Graham was Privy Purfe to King , James 
the Second, and alfo Matter of his Buck Hounds ; 
the Defendant was a Laceman , and by his Friends made himfeif 0 f 
Intercft to the Plaintiff, that he may be made Ufe of to Trader™*, 
furnifti Lace, &c. for the King's Hunt, &c. and was cm- Jjj |b 
ployed accordingly: And Graham did likewife deal with for the Good* 

1 • J & J . 1 . r of his Ma- 

him on his own private Account; and he was from 
Time to Time paid for what he furniftied for the King's 
Liveries out of the Privy Purfe : but on King James s re 1 '™* 1 a * 

. . t i gaimtajudg- 

going away, the Defendant brought Indebitat. Aljump. inent at Law 

J ° • jx for Lace, far. 

iN againlt delivered for 

the King’s 

Vfc, juft before his Abdication, on the Circumftances of the Cafe, whereby it appeared the Defendant 
never took the Plaintiff in his own Perfon to be liable, but had always been paid out of the Privy Pune. 
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againft Graham , as well for what he had furnifh’d for 
the King’s Ufe, as for what he had furnilhed lor Gra¬ 
hams own particular Ufe, and recovered for both. 

This Bill was brought, to be relieved againft that Judg¬ 
ment: The Court went on thefe Circumllanccs in thw 
Cafe, that Stamper had been permitted to furnilh Lace 
and Fringes, iffc. for the King, on his own Dclire and 
Application made to Graham on his Behalf; that the En¬ 
tries in the Day-Books of luch Goods as were delivered 
for the King’s Ufe, were without Price ; that they may 
be added in the Leidger-Book higher or lower, as they 
had a Profpe£l of foon^r or later Payment; that the 
Defendant had from Time to Time been paid out of the 
Px-ivy Purfe, and one Witnefs had fworn that the De¬ 
fendant had faid that he expected Payment from the 
Privy Purfe, and not elfewhere. 

That the Account of the Goods delivered to the King’s 
Ufe, had been paid off to about ten Months ; but the 
Account delivered on Grahams private Score was of four 
Years Continuance, which lhews Stamper kept them as 
diftind Accounts. 

That none of the Goods delivered for the King’s Ufo 
came to Graham , nor was there any particular Promifo 
of his to pay for any of them; and therefore, if the Law 
fhould be, that he who fpeaks for or fetches Goods for 
his Mailer, without any particular Promife of paying for 
them,, is liable to pay for them (which they leemed to 
doubt) yet on the particular Circumftanccs of this Cafe, 
it would be fit to coniider how far Ufe fhould be made 
of this Judgment. 

As to the Objeflion, that the Damages at Law being 
intire, could not be fevered and apportioned by this 
Court; the Court anfwered, that the Defendant had al¬ 
ready done that by his Anfwer, and the Schedule annex¬ 
ed to it, having therein let forth how much Grahams 
own proper Debt was, and how much for Goods deli¬ 
vered for the King; and in doubtful Cafes it is moil pru- 


S 
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dent to try their Fortunes at Law, before they come in¬ 
to this Court, and that therefore the Proceedings that 
have been at Law ought not to be obje£ted ; for if this 
Courc cannot relieve after Judgment at Law, it cannot 
corre£t the Rigour of the Law at all, for till Judgment 
it may be very doubtful what the Law is. 

Trevor faid, it was a Cafe of great Confequencc, but 
of very little Doubt; but becaufe of the great Noife 
and Difcourfe that had been made about it, they ordered 
a Mailer to Hate it on the Books, Anfwers, Proofs and 
Pleadings; and then the Court would dire£t for how 
much Execution fhould be taken out. 


\infon verfus Molincux. 


Cafe T7, 


T ...utifFs Teliatrix was indebted to feveral 

Pcrfons by feveral Bonds, i'fc. and to the Defen- out !> y ’ a i ini - 
dant by fimple Contrail; and Judgment is recovered a- Creditor a- ’ 
gainft the Plaintiff itpon one of the Bonds, the Defen- 
dant being one of the King’s Receivers, and bound with 
Sureties to the King, to anfwer what he lhould receive; hulfeatS 
takes out an Extent in Aid againft himfelf, and has this 
fimple Contraft Debt found, and takes out a Scire Facia! 
againft the Plaintiff, and has Judgment thereupon in 
the Exchequer. tlir Executor 

7 not l r lie v able 

, JtiEquitj. H*d Qt’j-n. • ' 

Whereupon the Plaintiff brought his Bill here to be 
relieved, fuggefting that thefe Proceedings were fraudu¬ 
lent, and on purpolc to interrupt the legal Courle of Ad- 
miniftration, and to defraud the reft of the Creditors 
(for there were no further Affets) that had Debts of a 
higher Nature, and to make him pay what had been 
recovered b) them againft him out of his own Pocket; 
that this Extent was not profecuted by the King, but by 
the Defendant himfelf, and at his Charges; and that he 
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was not really indebted to the King at the Time of the 
Extent (tho* the Bond were kept on Foot) or that if 
he were, he or his Sureties were able to pay the King’s 
Debt, and fo that not in Danger. 

The Defendant pleaded thefe Proceedings in the Ex¬ 
chequer in barr to the Plaintiff's Relief, but by his 
Anfwer confeffeth that he had profecuted the Extent at 
his own Charges, and that he was able to pay the King 
at the Time of the Extent. 

The Court allowed the Plea, and would not relieve 
the Plaintiff; and yet not long before they had relieved 
Alderman Sturt in Cafe of Inch an Extent. Qu. Where¬ 
in this Cafe differs from that, further than that there 
the Creditors were Plaintiffs, here the Executor. 

3 


D E 
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D E 

T ermino S. Mich, 

1692, 

In Curia Cancellari/e. 


Gills verfiis Herring. 

A in his Life-time intrufts y. S. with fcvcral Moneys 
9 of his to difpofc of at Intcreft; then A. dies, 
Part of the Money remaining in the Hands of J. S. un- 
difpofed of: The Executrix of A, defires J. S. to put it 
out at Intereft, who does fo, and the Security proves 
defective. 

trulls J. S. n put it out at Intereft for her, which he does, and die Security proves 
Hull not anlwcr the LoG to the other Legatees or Sharers. 

The Executrix fhall not make it good to the Plaintiffs, 
who were fo have a Share of the Elfate, by the. Cuftom 
of the Province of Fork, but again# a Creditor file 
fhould. So it is of Goods fold bona fide to a Perfon who 
became infolvent before all the Money paid. 

Note ; She herfelf was intitled to a Share of the E- 
ftate as well as the Plaintiffs. 


Walker 


Cufe 4^. 


An Lsecii- 
iri\ having 
Money m 
the Hands of 
:/ ,s\ to •.* 
Share where- 
of the was 
i'n it led in 
hci own 
Right, in- 
difcctitc. Hr 


O 
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Walker verfus .Penrin. 


Mortgagee TN this Cafe it was decreed, that a Mortgagee having 
SSfgjJr 1 received % 1. per Cent, fince the Year 1660, lhould 
cent, decreed account for the i 1 per Cent, over Value, to fink the 
the a per Cent. Principal Mortgage Money ; but if the Principal and In* 
n fmk S tereft were over paid, the Parties muft lhake Hands, for 
blnfSin- t ^ iere no refunding. 

cipai and Inteieft had been overpaid at that Rate no refunding. 


Cafe 


Strode verfus GUIs. 


Freeman^ Tp a Freeman of London gives Bond to his Mother to 
Bond to his be paid after his Death, this lhall go out of the 
be°paid after whole Eftate, and not out of his own cuftomary Part 

his Death, onlv. 
this fhali go UU V* 

out of the whole Eftate, and not out of his cuftomary Part only. 


Cafe 51. 


Hale verfus Hale. 


a . convcysa A Conveys a Term for Years to J. S. upon Truft, 
y«k in j [± 9 to raife 1500/. for fuch Child or Children of 
A. as lhould be living at the Time of his Death ; A. dies, 
childrenas° r l eav i n g no Child, his Wife enjient with a Daughter, 
lhould be wh : ch was afterwards bom. 

living at his 

Death. A Pofthumous Child held a Child living at his Death, to take within the Meaning of that 
Truft, which was not to be conftfued fo ftriftly as a Limitation at Law. 

My Lord Keeper declared that this Pofthumous 
Daughter is a Child living, at the Death of A. within 
the Mean of the Truft, and that a Dire&ion of a Truft 
is not to be fo ftri£tly conftrued, as a Limitation of an 
Eftate at Law. And one Luttereh Cafe was cited in my 
Lord Bridgmans Time, where a Bill was exhibited on 
Behalf of an Infant in Ventre fa mere to flay Wafte, 
and an Injun&ion granted upon it. 

D E 


2 


D E 


Termino Pafchse, 

1695. 

In Curia Cancellar i je. 


Harrijon verfus Forth. c a fe?r 

T HE Matter of the Rolls was of Opinion in this 

Cafe, that if A. purchafes an Eftate, with Notice Tice of an in- 
of an Incmbrance, or that it is redeemable, and then ?h^Ei^° a 
fells it to B. who has no Notice; who afterwards fells it 
to C who has Notice; that by this, the firft Notice to A. Nwice, and. 
the firft Purchafor, is thereby revised, and that C. the ha-j Notice, 
laft Purchafer ftiali be liable to the Incumbrance or Re- ^.^ 2 “ 
demption, as if it had never been in the Hands of one ^^ Nolice 
who had *6 Notice. 

Afterwards, on Appeal to my Lord Keeper, it being 
urged, that in fuch Cafe an innocent Purchafer without 
Notice may be forced to keep his Eftate, and cannot fell 
it, and {hall be accountable for all the Profits received 
ab initio, his Lordfhip held, that tho’ A . and C. had No¬ 
tice, yet if B. had no Notice, the Plaintiff couid not 
be relieved againft the Defendant C. and ordered C. to be 
examined on Interrogatories, if he ever few the Convey¬ 
ance from the Plaintiff to her Sifters, and then to be 
tried if the Defendant C. paid any, and what Confedera¬ 
tion for the faid Lands; and if B. had Notice at the 

Time 
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Time of his Purchafe that it was redeemable ; for if he 
had not, the Plaintiff could not be relieved, though A. 
and C. had Notice. 

Cafe ?c. Thompfon verfus Tonne . 

z Vera. 519. 

*\^ ei WJ ILL1AM THOMPSON, feifed of the Manor 
to in VV of Boothby, in Com. Lincoln, of about 200/. per 
JSr -dm*. (which was charged with a Rent-Charge of 120 /. 
j ,,en j per Ann. for Life) and being old and not married in No- 
his i>iaih, vember 1687, fettled the faid Manor on himfelf for 
Life, and after on the P’aintiff Anthony Thompfon (who 
v>o/ a.? 3 ? y was ^' s near Kinfman) and his Heirs: And the Plaintiff 
ihoui'd by as the Confideration of the faid Settlement, did at the 
Vdirufeiiw fame Time give a Bond to the Defendant, by William 
Juidtoc.and Thompfon 7 s Dire£lion, and in Truft for him, of 1 000 I. 
ix ecu tor on P cna fty> conditioned to pay any Sum or Sums of Money 
his filing this not exceeding 500/. to fuch Perfon or Perfons, and in 
Stoudit fuch Manner as the faid William Thompfon fhould by his 
som held* ^ft Will devife and appoint. 

A Acts in fi.’s Hands to pay what vras due to him. 

William Thompfon was at the Time of making this Set¬ 
tlement, and giving this Bond, indebted to the Plaintiff 
in 300/. by Bond, and did afterwards become indebted 
to him in fevcral other Sums of Money, to 70 /. and 
upwards. 

In the Year 1689, William Thompfon malfes his Will, 
and reciting the faid Bond to the Defendant in Truft for 
him, devifes the 500/. fecurcd thereby to the faid De¬ 
fendant the Obligee, and makes him Executor, and di- 
re£h> him to pay yo /. to one William Difney to bind him 
an Apprentice, and 50/. more to fet him up, and 20/. 
per Ann. to one Anne Perkins for Life, and in 1692 dies. 

Defendant puts the faid Bond in Suit againft the 
Plaintiff, who brought this Bill to fubjeft this Money to 
be Affets in his Hands to pay the 300/. and 70/. due 
to him from the Teftator. 


2 


The 
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The Defendant by Anfwer infilled, that the Confide- 
ration of William Thompjon s making the faid Settlement 
was, that he might haye 500 /. to difpofe of, and that 
he would not elfe have made the Settlement, and there¬ 
fore fche laid 500/. ought not to be Affets, efpecially 
to anfwer the Plaintiff's Debts ; and at the hearing of 
the Caufe the Defendant pretended he had proved that 
the Plaintiff and William Thompjon had agreed at making 
the faid Settlement, that the Plaintiffs Bond fhould be 
delivered up; but thefe Depofitions were oppofed, and 
could not be read, becaufe that Matter was not put in 
Iffue by the Defendant’s Anfwer, and the Proofs did a- 
mount to no more than that William Thompjon himfelf 
had faid, that he intended that Bond fhould be deli¬ 
vered up. 

My Lord Keeper dire&ed it to be tried at Law, whe¬ 
ther it were agreed that the faid Bond of 300/. fhould 
be delivered up or funk; and that IfTue was tried for the 
Plaintiff, viz- that it was not agreed, &c. 

The Caufe coming after to be heard on the Equity re¬ 
fer ved, the Keeper decreed the faid 500 /. to be Affets 
to pay the Plaintiff’s Debt, and that it fhould go to a 
Mailer to compute what due to him, and he to retain fo 
much as to fatisfy himfelf, and to pay the Overplus to 
the Defendant. And on Appeal to the Houfe of Lords, 
this Decree was affirmed. 


D E 
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Cafe 53. 


Waljb verfus Waljb. 


a has three A h as three Brothers, one dies, leaving three Chil- 
^Brothers, one %/L% dren, another two, and the third five, then A 
t *o Children, dies inteftate; and per Lord Keeper , cn Time taken to 
S thrSS confidet of this Cafe, Diftribution (hall be per Capita and 
hyei then^ per Stirpes; and that all the Children fhould have 
the Diitribu- equal, becaufe none take by way of Reprelentation, but 
as next e 4 uaI Degree. 

and not/vr _ 

Stirfts, being all r*xt of Kin in e^ual Degree. 

\ 


Cafe 54. 


Starling & al’, verfus Ettrick & al’. 


where a Per- OIR Samuel Starling, 4 January 1672, conveyed the 
kSw O Manor of & &c. to two Truftees and their Heirs, 
nm Heir lho> ll P on Truft and Confidence that they and their Heirs 
General fhould convey the Premises, and every or any Part 
thereof to fuch Perfon, and for fuch Time, Term and E- 
ftate as he the faid Sir Samuel by any Writing under his 
Hand and Seal, in the Prel'ence of two or more credible 
2 Witnefies, 
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Witneffes, or by hia laft Will and Teftament in Writing, 
ftiould dire&, limit or appoint; and for want of fuch 
Appointment to the right Heirs of the faid Sir Samuel for 
evW; and after, by Will dated in Auguft 1^73, Sir Sa- 
tw&^devifes feveral Meffuages to charitable Ufes, and dc- 
viles to the Plaintiff Samuel Starling the elder, his Ne¬ 
phew, fome Houfes in St. Sepulchre' s, but he was only 
to have 50/. per Annum out of them till his Age of 
24, and ico /. to bind him an Apprentice; and if 
the Plaintiff Samuel the elder fhouid die before his Age 
of 24, that then the Truftees lhouid convey the faid 
Houfes to the right Heirs Male of Sir Samuel ; and for 
Default of fuch Heirs Male to the right Heirs of Sir Sa¬ 
muel for ever; and did appoint that the faid Truftees 
and their Heirs ftiould within fix Months after Lady-day 
1695, convey the Manor of D. &c. to his Nephew Ri¬ 
chard Starling (who was his Heir at Law ) if he ftiould 
be then living, for Term of his Life only; or, if he 
fhouid be dead, for his Heirs Male, to hold to him and 
his Heirs Male for ever; and for Want of fuch Iffue to 
his own right Heirs for ever. 

Soon after, Sir Samuel died, leaving his Nephfcw Richard 
his Heir; Richard had Iffue Jane (married to the Defen¬ 
dant Ettrick) and died; and it was laid in the Bill, that 
Sir Samuel had great Difpleafure againft his Nephew Ri* 
chard, by Reafon of his Extravagancy and bad Courfes, 
and therefore had left him no Eftate till he fhouid be 
4c Years old, and then only for Life; and had often 
declared, that he would fettle his Eftate fo, that if 
Richard died, his Nephew Samuel Starling fhouid have it; 
and after this Settlement and Will, had told feveral Per- 
fons, that he had fo fettled it, and the Plaintiffs (who 
were Samuel Starling the Elder, and Samuel his Son) in¬ 
filled, that either Samuel the Elder is intitled as right 
Heir Male of Sir Samuel, or elfe Samuel the Younger, as 
Heir Male of Samuel the Elder* 


To 
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To this Bill the Defendants demurred, for that it ap¬ 
peared of the Plaintiff’s own Ihewing in their Bill, that 
they had no Title. 

On arguing the Demurrer, it was over-ruled, and De¬ 
fendants ordered to Anfwer ; but the Plaintiffs were not 
to examine to any Parol Difcourfes of Sir Samuel Starling, 
how he intended to fettle, or had fettled his Eilate, with¬ 
out fpecial Leave of the Court. 

Afterwards the Plaintiffs moved the Court, that they 
might have Leave to examine to fuch Difcou/fcs and De¬ 
clarations of Sir Samuel , and infilled, that fuch Exami¬ 
nation had been in the Cafe of the Countefs of Gainf- 
borough, and Earl of Gainsborough, and of Crompton and 
North , and feveral other Cafes; and the Parties had been 
relieved upon fuch Examinations for the expounding and 
explaining Wills; and if the Plaintiff could mend his 
Cafe by inch Examination, then to prevent him of them, 
would be to debarr him of his Right; but on the other 
Side, if upon the Hearing, the Examination fhould appear 
impertinent, the Court could recompence the Defen¬ 
dant in Colls. 

For the Defendant, it was infifted, that it would be 
of fatal Confequence to admit Examinations of this 
Kind, to carry Eilate?, contrary to the Words of a Will, 
and what by Law they do import, and my Lord Keeper 
inclined that Way, and denied to admit the Plaintiffs to 
examine to thofe Matters. 

Afterward the Cale was argued at Poms Houfe , and 
the Sub fiance of what was infilled upon by the Plaintiffs 
Council, was, that this being in the Cafe of Truft, and 
a Will ought to have the mofl favourable Conftru£lion 
the Court can give it; and it is very plain, what Sir 
Samuel intended, vii$. that his Eilate fhould be continued 
in the Name, and go the Males of the Family; and this 
is not a Limitation of an Eilate, but a Dire&ion to the 
Trullees to make a Convey ance; that the Word Heir is in 
many Cafes, even in Legal Writs, &c. taken for Heir 
3 Apparent, 
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A parent, as the Father may have a Writ, Share FiV 
& Hcrcd. cepit, Sec. which muft be his Heir Apparent; 
and in the Cafe of Bi&chct verfus Durdant , where Lands 
weAe devifed to the Heirs of J. S. now living; it was 
^eld|\that the eldeft Son of j. S. fhould take, tho* in 
ftri&nefs of Speech, he was not Heir dining the Life of 
his Father, but Heir Apparent only. 

On the other Side, it was argued, that if this had been 
a Devife ofahe legal Eftate itfelf, it is plain, that neither 
of the Plaimiffs could have taken any Thing by it; for 
it is a known Rule in Law, that whoever will take as a 
Purchafer by the Name of Heir-Male, muft be in the 
ftri&eft Senfe Heir as well as Male, or elfe he cannot 
take at all; and in the Cafe of Burchet and Durdant the 
Words now Living altered the Cale, and made it aDcfcrip- 
tion of the Perfon, and without thefe Words, the Heir 
Apparent could not have taken, and it would introduce 
great Inconvcniencies, if legal Inheritances, and equitable 
Inheritances fhould not be governed by the fame Rule; 
and the Conveyance being to be made within fix Months 
after Lady-Day 1685 ; if he is not a Perfon capable to 
take at that Time, he can never take at all, and the Will 
cannot, by any Proofs, have any Senfe and Meaning 
put upon it, other or different from what it would 
have had without thefe Proofs, for all the Will muft be 
in Writing. 

jVIy Lord Keeper difmifs'd the Bill, and eecrecd the 
Truftees to convey to the Defendants, according to the 
Will of Sir Samuel Starling , they having a Crofs Bill for 
that Purpofe. 


a 
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Cafe 55. 

In Court be¬ 
fore the Ma¬ 
tter of the 
Rolls. 

]f Plaintiff 
replies to 
Defendant’s 
Plea, he 
thereby ad¬ 
mits the Plea 
to tie good, if 
it be true, 
and the Vali¬ 
dity of the 
Plea can 
never after be 
confidered, 
but only the 
Truth of it, 
as he proves 
it, or the 
Plaintiff dis¬ 
proves it. 


Parker verfus Blythmore. 

T HE Plaintiff had a legal Title, but the Deed by 
which he claimed was loft, and he brought this 
Bill to fet it up, the Defendant anfwered as to part, and 
pleaded himfelf a Purchafer for a valuable Consideration, 
without Notice, fcfc. The Plaintiff replies to the Plea, 
and the Defendant proves his Plea, and the Plaintiff 
proved no Notice upon him; and when the / Caufe came 
to be heard, the Mafter of the Rolls was of Opinion, 
that the Plea was good; but the Queftion was, Whether 
the Court could now confider of that at all, the Plaintiff 
having admitted the Plea to be good, by replying to it, 
and nothing being now in Queftion, but whether it be 
true or not; and if it fhould not be fo, no Plaintiff would 


ever fet down any Plea to be argued, hut would reply, 
and put the Defendant to the Charge of Examining, and 
then conteft the Validity of the Plea at the Hearing ; 
and beiides, the Defendant would be prevented from 
making fuch other Defence as he might, by relying in 
his Plea. 


DE 
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1695. 
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Attorney-General, at the Relation of the cafe 
Inhabitants of Stains, verfus Taylor . 

T N this Cafe the Plaintiff would have read in Evidence ExeinplificIr 
an Exemplification of part of a Patent, which was ob- lion of part 
jefted to by the Defendant, for that nothing but the Patent not fullered 
itfelf, or an Exemplification or Copy of the whole could 
by Law be Evidence. Plaintiff’s Council infilled, that by 
the 3d and 4th of Edward 6 . Cap. 4. and 13 Elic^. Cap. 6 . sunned of _ 
an Exemplification of fo much of a Patent as relates to LwY* 
the Matter in Queftion, is to all Purpofes of Law made 
of the fame Force, as if the whole Patent were exem- oilier Side 

have noTiine 
to coufLilt the 
l’aient-Roll, 
and fo may 

be furpiized by an iinperfcft EiQmpli location. 

My Lord Keeper was clearly of Opinion, that tho’ 
by thofe Statutes an Exemplification of part of a Patent 
be made fufficient to make a Title under, or to be 
pleaded in any Court where the other Side will have Time 
to refort to the Patent, and to be advifed, whether the 
Exemplification be of all that is material; and if it 
2 be 


plified, whereupon the Statutes were ordered to be 
read. 
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be not, they may take Advantage of it; yet they d'd 
not extend to authorize the giving fuch Exemplificatu ns 
in Evidence, where the other Side* could have no Tiijie 
to confult the Patent Roll, and might be iurprized wd 
lofe his Right by an imperfeft Exemplification; /and 
cited a Cafe, wherein he had known it lb held in B. R- 
on offering fuch an Exemplification in Evidence; and 
therefore, if the Plaintiffs infilled upon it being of great 
Confequence, he would have the Opinion of all the 
Judges, before he would admit of it; whefeupon the 
Plaintiffs waved it, and produced the Patent Roll itfelf, 
and fo the Caufe went on. 


D E 
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Meynell verfiis Howard. 


Cafe 


A Man makes a Mortgage redeemable upon Payment 

of Money, but there is no Covenant for Payment (hall have the 
of the Money in the Deed; then the Mortgagor makes his Eitate ap- 
Will, and devifes his Perfonal Eftate amongft his Rela- 
tions; and the Queftion was, Whether the Money on 
this Mortgage be fuch a Debt, as that the Perfonal Eftate Money, iho’ 
(hall be applied towards the Difcharge of it? It was faid, “ uJaEu- 
that Sir Edward Moor had made fuch a Mortgage, and p ^ ei 
afterwards raifed a Term in other Lands for Payment of wentof ^ 
his Debts; and the Mortgage Money was hekl to be a tonal Eilate „ 
Debt payable out of that Truft. iwyViihe 

Mortgagor to his Relations, becaufe ’in a Dsl't, 

Cur. So it is here, and the Perfonal Eftate muft dif* 
charge it. 


& 
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&fc n- Ballet verfus Sprainger. 


A Devi fee for 
Life of Mort¬ 
gaged Lands, 
mull pay liis 
Fori ion of 
tlie Mortgage 
Money. 


A Man makes a Mortgage, and then devifes the Land 
to A. for Life, and the Reverlion defeends to his 
Heir; the Tenant for Life enters into PofTeflion, and 
brings a Bill againft the Mortgagee to redeem, and 
the Heir likewife brought his Bill to redeem ; Tenant for 
Life did not profecute his Bill, but continued to receive 
the Profits, and about a Year before his Death, purchafcs 
in the Mortgages in the Name of the Defendant, and 
made the Defendant Executor, and died. 

The Heir brought this Bill to redeem, and the only 
Queftion was, Whether the Devifee for Life Ihould go 
away with all the Profits received, and the Heir be forced 
to pay off all the Incumbrances; or whether any Part 
of the Profits received Ihould be applied to fink the 
Mortgage Money. 

Lord Keeper. Devifee for Life muft pay one Third of 
what was due at-the Death of theDevifor, with Intereft 
for the fame, and the Heir muft pay the reft, and the 
Mafter muft take the Account accordingly; and fo it 
would have been, if the Mortgagee had received the 
Profits, during the Life of Tenant for Life, and a 
2 Cafe 


/ In Curia Cak^cllaria . 

QJfi yoctween Clyatt and Battfon,/Trin. i 6% 6. was cited 
to tlat Purpofe. f 

Clcland verfus Clclancl Cafc * 8 * 


P LaintifTs Grandfather was Tenant for Life of a The Wlfe . s 
Farm, and the Inheritance was in the Plaintiff’s Ponion -'i' 0 ’ 
Father, to whom he is Heir, on the Marriage of the or Mortgage, 
plaintiff's Eather with the Defendant, who had a Portion Law Sur- 
of 3 co /. \ her Brother’s Hands, and fccured by his 
Bond to ftcr: the Father and Grandfather join in fet- p| J ui, v lw 
tling this 'Fawn npon the Defendant for her Jointure; Hus-uuj’s 
and this Settlement is expreffed to be made in Confide- to cafe tlie 
ration of ico/. paid to the Grandfather for the Mar- 
riage Portion of the Defendant, which i co /. was paid ™ t)it; 
to him accordingly by her Brother. t liar mate 

the hluhbanJ 

;i Purchafer of her Fortune, and it flia.ll go to lut> Executors; hut if the Settlement were only in 
Confideration of Part of the Fortune, then the remaining Part out on Bond lltall Survive to the 
Wife, tailed there were an ex y refs Agreement that the Husband lhould itavc it. 


The Marriage took Effe&, and the Defendant’s Huf- 
band died indebted to fcveral Bonds, wherein he and 
his Heirs were bound, and A&ions were brought againft 
the Plaintiff, as his Heir, on the faid Bonds, to fubjeft 
the Real Kftate defeended to the Payment of them ; and 
he brought this Bill to have the remaining 200 /. of 
the Portion, which was unpaid, applied in Dikhargc of 
thefe Debts. 

It was pretended by the Defendant, that there was 
but 100/. of her Portion to be paid, and that it was 
agreed by her Husband and herfelf before the Marriage, 
that the remaining 200 /. ftiould be hers; and befidcs, 
that her Husband being dead, and this being a Debt to 
her not difpofed of by him, it did by Law belong to her. 

It was pretended by the Plaintiff to be exprcfly agreed 
before the Marriage, that the remaining 200 /. of her 
Portion lhould be applied to pay the Husband’s Debts, 
if there was Occafion, but neither of the Agreements 
were well proved. 

The 


f 
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The Mafter of the Rolls decreed the zoo /. to le/ap¬ 
plied towards Payment of the Husband’s Debts, ' and 
laid it was natural Equity it lhould*be fo, and there b&ing 
a Settlement made on the Wife, the Portion, tho” Tit-fe- 
mains a Debt to the Wife doth belong to the Husband. 

An Appeal was afterwards brought from this Decree 
before the Lord Chancellory and he was of Opinion, that 
as this Cafe is, unlcfs there were an Agreement, that 

the Husband Ihould have the other 200 /. it will Survive 

/ 

to the Wife, and therefore directed it to be tried, whe¬ 
ther there were any fuch Agreement or np; but if the 
Settlement had been in Conlideration of tfye yhole Por¬ 
tion, and had been Equivalent to it, that would have 
amounted to an Agreement, that the Husband fhould 
have had it. 

Note, There was an Obje&ion made in this Cafe for 
want of Parties; for that the Adminiftrator of the Huf- 
band was not made a Party, but the Wife being called 
Adminiftratrix in the Bill, and having by her Anfwer con- 
fefled, that Che had Poffeffed the Perfonal Eftate, and 
difpofed of it (and being the Perfon by Law intitled to 
Adminiftration) tho’ lhe denied, by Anfwer, that Ihe 
had taken Adminiftration, the Court over-ruled the 
Objeftion. 


Cafe 59 * Bloxton verfus Dremt 

Oaier' 1 to^ “ Plaintiff had an Order to prove a Deed viva 
prove a Deed voce; at the Hearing it happened, that all the 
theHcMing 1 Witneffes to the Deed were dead, and the Plaintiff pro- 
u?prove th ? duced a Witnefs at the Hearing to prove their Hands, 
WuneflTer and this he could not be admitted to do 5 but the Mafter 
being dead, of the Rolls put off the Caufe, and gave Liberty to exa- 
mine in the Office to prove the Deed, notwithftanding 
h the office, Publication paft. 

prove the * 

Deed, tho’ 

Publication 
was paffed. 

2 
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/ 

Lady Radnor verfus Roth cram. 


Puri. C:tfev 

T HIS Cafe had been argued by Council on borh 1 •, AWi mbir. 
Sides, and this Day was appointed to give Judg-jJ/^ 1 ^ 

'fnent. 

The Cafe Was, Lady Radnor's Husband was feifed in Tjuu/u. let 
Tail of the Lands in Queftion, but there was a Term f^w^r- 1 
^ for 99 Years Prior to his Eftate (which was created forg“‘^_ a ^^ 
the Performance of feveral Trufts in the Earl of War- ° { 
wick's \tfill 'which were all performed, and after to at- an Hm at 
tend theUdGeritance) he levied a Fine, and fuffsred a 5 ;^“ 
Recovery,'mid fold the Eftate to the Defendant; but his Iaiil - 
Wife not joining, fhe, after his Death, recovered Dower, 
and brought this Rill to have the Benefit of the 


Term. 

It was faid, the Husband fliould have had the Bene¬ 
fit of this Term, and Dower is the Continuance of 
the Husband’s Eftate, and the Vendee of the Husband 
ihali have it, as to the Inheritance, and therefore, fo 
ought the Dowrefs too; and if fhe had been a Jointrefs, 
there is no Doubt but fhe fhould have had it, and the 
Purchafcr had Notice of the Marriage; and feveral Cafes 
were cited, Rockby verfus Burden, Attorney General, and 
Farmer Cloud, and Drake , Fletcher, and Rolinfon , &c. 

My Lord Chancellor faid, he could not help the Plain¬ 
tiff ; for tho’ a Jointrefs lhall have the Aid of a Court 
of Equity in the like Cafe, that is, becaufe *fhe has a 
fixed Intereft by the Agreement of the Party ; but a 
Dowrefs has an Intereft by Law, under particular Cir- 
curaftances ; and if it went upon the true Reafon of the 
Thing, a Woman fhould be as well endowed of a Truft 
of an Inheritance, as of the Inheritance itfelf, which 
yet all agree Ihe lhall not be; and where an Inheritance, 
upon which a Term is attendant, is recovered, there the 
Term ihali go along with it, for it mull either do fo, 
or be extin&, for the Truftee cannot have it. This 
Cafe has frequently happened, and yet was never helped, 

S which 
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which is a ftrong Argument, it cannot be. In the Cafe 
of Snell verfus Clay the Verm did go to the Tenant Vby 
the Curtely, but this Point was not ftirred there; how¬ 
ever, that was againft an Heir at Law, and that is-ae¬ 
ther Cafe; but here is a Purchafer, if there had been 
any Agreement to have had the Benefit of it, as there 
was in the Cafe of Barker and Fouke, it would have 
done it; but in this Cafe I can’t affift the Dowrefs 
againft a Purchafer, nor perhaps could I againft the 
Heir. * 

The Lady Radnor brought an Appeal, ana the 14th 
of April 1697, the Decree was affirmed inths Houfe 
of Peers. * 
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Fairfax verfus Heron. 0&61. 


T HIS Cafe was ordered to be ftatcd by a Matter, One dt'vi/es 
and was thus; William Barker , Efquire, being 
feiled in Fee of divers Freehold Lands of 4C0 /. per i^uufr. !*« 
Ann. the ninth of November 1684, makes his Will in ^™ d fo ^ 
Writing, duly attefted by four Witneffcs, and made hi S ever; lur if 
Nephew Henry Fairfax (his Heir at Law) Executor and % i;:;; no Son, 
Refiduary Legatee, and thereby devifed in thefe Words; od 

I give all my Freehold and Copyhold Lands which I have in 
Poffcffbn, Remainder and Reverjion , (not hereafter dijpofed it'Vdies 
of) after the Death of my Executor , to William • Fairfax 
his Son, and his Heirs for ever; but if he die leaving 
no Son , then to that Son or Sons my Executor jball think 
fit to give them to by bis lafi Will; which Son or Sons fo aYifu 3 
nominated (if William die as aforefaid) I declare Jball 
have my Lands, charged notwithjlanding with fuch Annul • 


ties , Legacies , and Payments, as hereafter fpccified ; 
and for Want of a Son of my Executor, 1 give the faid 
Lands to the eldejl Sim of my Neice Heron, my Executor 1 i 
'Sifter, charged notwithjlanding as aforefaid; and I give my 
Lekfes to my Kinfmen Paul Jodrcl, and Thomas Barker, in 

Tntft 
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Truft for the Benefit of my Executor for Life; and after bis 
Death in Truft for all my Executor s Children ; ancf for 
want of any Child or Children , ifi Tj uft for the cldeft Soft of 
my Neice Heron ; and that the Leafes may he renewed- f 
any or more of the Lives die , or my Truftees think fit to 
change any of them , 1 do defire they would do it on rea* 
finable Terms. And if his Executor did not provide Mo¬ 
ney enough for that Purpofc within a Month after De¬ 
mand, that the Truftees might mortgage any of the 
Lands of Inheritance to renew the Leafes (except thofe 
belonging to the Alms-Houfi) and appointed/hislExecutor 
to pay his W 7 ife out of any Part of the Inflate (except 
the Alms-Houfi Lands , and a Farm near Wf-lingham, in 
the Pofltflion of George Gofwell) 20c l. per Ann. for Life, 
half-yearly, without any Dedu&ion whatfoever, and 1 c- 
veral other Legacies, and made his Nephew Henry Fair¬ 
fax foie Executor and RelLluary Legatee. 

William Fairfax the Executor’s Son died an Infant 
without Iftiie, in the Life of William Barker , and William 
Barker died without Iffue; and Henry Fairfax proved his 
Will, and poflefled Perfonal Eftate fufficient to pay all 
the Debts and Legacies, and paid them accordingly, and 
died, leaving Plaintiffs his Daughters, and Coheirs. 
Mrs. Heron the Neice had two Sons, Thomas the eldeft 
(now Defendant^ and Horatio , who were living at Mr. 
Barker's Death ; and the Qucftion was, Whether Thomas 
Hem. took any, and what Eftate by it ? 

-rf^ndsare My Lord Keeper was of Opinion, that he took an 
one generally, Eftate for Life only, and no more; for if Lands be gi- 
an Lft.ite^for ven to a Man generally without limiting for what Eftate, 
5 ^; unleis this makes but an Eftate for Life, unlefs it appears plainly 
plainly* the that the Teftator intended a greater Eftate, which it does 
R'S°h!m not here; and the Money direded to be paid by him 
cannot enlarge it, for none of them do affed his Per- 
to be a Lofer, fon, and fo he cannot take but an Eftate for Life, 
ch* rgeabie. 0 " Lord Keeper. I think it is as plain he will take that, 
for all the Contingencies upon which he is to take, muff 
happen within the Compafs of a Life, and fo no Danger 
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of a Perpetuity; and this is the fame with Pels and 
Brown’s Cafe inEffe£t, tho’ not in Words, and is like the 
Cafe of Brett and Rigden , and the Appointee of Henry 
\JF/tirfa$ would have taken but an Eftatc for Life. 


( Wentworth verfus Dcvcrginy. c ^ 6: 

T HE late Lord Strafford had entertained the Defen- :l 

dant nrft as his Servant; and afterwards having Smlc.iifiiron 
taken a great Affc&ion to him as his Friend and Com- a^" 0 !^ 
panion, had often promifed to make him a confide- wilL'Xn- 
rablc Fortin^, did fettle an Eftate in England on him, 
of about i$oL per Ann. but my Lord afterwards having iwaraiiii 
a Mind to have that Eftate back again, the Defendant u, U for 
reconveycd it to him, and delivered back the Deeds; my ^ l ; 
Lord ftill continuing his former Kindnefs to him, and tv- r, ir i<.:i,u-r'M 
his Promifes of making him a Fortune. 

Accordingly my Lord did fettle an Eftate he had in 
Sligo in Ireland (after his own Death) on the Defendant 
and the Heirs of his Body ; and this Eftate was about 
Ho cl. per Annum. 

Afterwards my Lord had a Mind to have this Eftate 
again, which the Defendant agreed and complied with, 
my Lord ftill continuing his Promifes of making his 
fortune, and granted him a Rent-Charge of 6 ool. out 
of this Sligo Eftate ; bnt by the Negligence of my Lord 
or his Agents to demand it, the Defendant never deli¬ 
vered up the Conveyance of the Sligo Eftate, nor made 
any Conveyance of it. 

Afterwards my Lord paid the Defendant 4000/. to 
purchafe off a Moiety of this Annuity of 600 1 . per Ann. 
and the Defendant thereupon rcleafed 300/. per Ann. 
but afterwards my Lord had a Mind to have that 30c/. 
per Ann. rcleafed alfo, and fpoke to che Defendant about 
it, who often, both by Word of Mouth, and by Letters, 
promifed to releafe it, and a Releafe was brought and 
.tender’d to him to be executed; but there having hap¬ 
pened fome Difference between my Lord and him, he 
'■ X refufed 
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refufed to execute it*; whereof my Lord being inform¬ 
ed, he came into his Chamber (for he lived in my Lord’s 
Houfe) and expoftulated fharply with him, and there¬ 
upon he executed the Releaie, and my Lord and he 
parted, and never lived together afterwards, nor faw one 
another except once. 

My Lord died, having made his Will, and devifed ill 
his Real and Perfonal Eftate (after Debts and Legacies 
paid) to the Plaintiff, who brought this Bill to have a 
Reconveyance of the Sligo Eftate, and the Settlement de¬ 
livered up. / i 

Defendant infifted that he ought not to fecctivey, at 
leaft not unlefs the 300/. per Ann. were xrfcdn good to 
him, which he had relcafed by Threats and Compul- 
. lion, as he pretended; or at beft, thatReleafe was volun¬ 
tary, and without Confideration, and therefore ought 
not to be aided in a Court of Equity; befides, that he 
was in the Nature of a Purchafer, being to part with 
his Jntereft in the Land for the Rent-Charge. 

My Lord Keeper faid, that a voluntary Settlement 
might be fur render’d without Confideration, and that 
fuch Surrender might be aided by a Court of Equity, 
and decreed the Conveyance of the Sligo Eftate to be de- 
. livered up, and the Defendant to reconvey it. 


2 
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Jory verfus Cox. 


Caic 6'h 


T HE Defendant was a Mortgagee, and in PofTeflion; ^SlMon 
the Plaintiff brought a Bill to redeem, and had a §agee in Por- 
Dccree accordingly; before the Account taken, the c Lm;but*" 
Church became void, and the Mortgagee prefented. AxZm'u- 

ken, a Church becoming v*id. Mortgagee prefents: yet on Petition ordered to revoke his Prefentation, 

Upon the Plaintiff*s Petition, the Chancellor order’d that 
he flioukl revoke his Prefentation, and prefent fuch a Per- 
fon as the Mortgagor or his Vendee (for he had con¬ 
tracted to fell; Ihould appoint. 

How this Revocation is to be ; for I think a com¬ 
mon Perfon can only mriare prejentando , but not revoke 
his Prefentation, tho’ the King may. 


A Man devifes all his Perfonal Eftate to his Wife for ^!d°for 
Life, and what fhe has left at the Time of her wm 
D eath, it is my Will, and I do defire her that it may over" 
be equally diftributed betwixt my own Kindred and hers. y^mT* 
deflator died, and the Widow married the Defendant. 

^ niaybroiiin- 

0 . - This v,le ' 


Cooper verfus Williams. 


Cafe 64 , 
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This Bill was brought by the Relations to have an In¬ 
ventory taken of the Teftator’s Perfonal Eftatc, and that 
Security might be given that it ihould not be imbezzled, 
for that by his Will the Wife had only the Ufe 
Perfonal E$ate during Life; and the Words, What jhe 
has left (hall be conftrtied to be by Reafon of Goods 
that are bona peritura , or may be quite worn out Jith 
tiling. 1 

On the Defendant’s Part it was faid, that the fiftate 
left was fo fmall, that Ihe could not live updn ft with¬ 
out fpending the Stock. 7 i 

Mafter of the Rolls. If that be fo, it iiay alter the 
Cafe; therefore let the Mafter ftate the ra’ne of' the 
Perfonal Eftate, and then I will give further Di regions. 


Qife«?. Sit Evan Loyd and Dame Mary his Wife, 

& al’, verfus Carew & at. 

ofSeei?i»n A an ^ two Sifters, feifed of Lands in Fee, for 
a Fee, on a 4000/. paid A. by C. and in Confideration of a 

to happen Marriage intended and afterwards had between B. and C. 
fbnable Com- hy Leafe and Releafe, convey all their Lands to the Ufe 
^perre 1 "'’ ^ an( l £ for their Lives, Remainder to their firft and 
wiry. 1 other Sons in Tail-Male fucceffively; Remainder to 
the Daughters of B. and C. in Tail ; Remainder to the 
right Heirs of C. provided that if there be no IfTue be¬ 
tween B. and C. living at the Death of the Survivor of 
them ; and that the Heirs of B. Ihould within twelve 
Months after the Death of B and C. dying without Iffue 
as aforefaid, pay to the Heirs or Afligns of C. 4000 /. 
then the Remainder in Fee fo limited to C. and his 
Heirs ihould ceafe, and that then the Premiffes ihould 
remain to the right Heirs of B. for ever. 

Afterwards B. and C. for extinguiihing the right Ti¬ 
tle, ife, which B. or his Heirs then had, or after might, 
have, by any Settlement, Provifo , &c. on Payment 
4000/. or otherwife to the Heirs of C levy a Fine^of 
2 the 
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the faid Lands to the Ufe of C. and his Heirs, and di- 
reds the Truftees of the firft Settlement to convey ac¬ 
cordingly ; then C devifes the faid Lands to D. his Bro¬ 
ther, iubje& to his Debts, which were near 5000/. and 
after B. and G die without IfTue. 

the Sifter and Heir of B. brings a Bill in Chancery 
agaihft D. the Brother and Heir of C and againft the 
Trustees, to have a Conveyance of thefe Lands, on Pay¬ 
ment^ of 4000/. purfuant to the Provifo, but was 
difniiism 

An Apnea* was brought in Parliament, and for the 
Defendam^ qr Refpondents ’twas infilled, that the Pro¬ 
vifo was void, the Fee being before limited to C. and 
his Heirs, and fo not capable of a further Limitation, 
unlefs to happen in the Life of one or more Perlbns, in 
Being, at the Time of the Settlement, which is the i ur- 
theft the Judges have ever gone in allowing contingent 
Limitations upon a Fee ; and if they ihould be extend¬ 
ed to Contingencies to happen within twelve Months 
after the Death of one or more Pcrfon or Perlons in 
Being, they may as well be extended to Contingencies to 
happen within 1000 Years j and fo all the Inconveriien- 
cies of a Perpetuity will be let in; and the Owner of 
a Fec fmple thus dogged, will be no more capable of 
providing for the Necelliues and Accidents of his Family, 
than a bare Tenant for Life. 

2 dly. If this Limitation were good, then the Kftate li¬ 
mited to the Heirs of 2 ?. was vertually in her, and'her Heirs 
muft claim by Defccnt from her, and not as Purchalors; 
and then that Eftate is barred by the Fine, the Delign of 
giving fuch Power to the Heirs, not being to exclude the 
Anceftor; but becaufe the Power in its Nature could 
not be executed till after the Deadi of the Anceftor, 
being to take Effed upon a Contingency that was not 
to happen till after that Time, and that by this Means C, 
, would not only have no Portion with B. but D. his 
Brother would lofe all the Money he paid for the Debts 
ox C and which were charged-on the laid Lands. 

U 


For 
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For the Appellants it was urged, that the Provijo 
was not void ; that it was within the Reafon of the 
contingent Limitations allowed in the Duke of Norfolk’s 
Cafe, where it is laid, that future Intcrells, fpringfng 
Trulls, or Trulls executory, and Remainders, that are 
to arife upon Contingencies, arc quite out of the Rule 
and Reafon of Perpetuities, if they are not of re note 
Confideration, but fuch as will fpeedily wear out \ that 
tho* there can be no Remainder limited after *a Fee- 
fimple, yet there may be a contingent FeZ-fn^ple arife 
out of the firft Fee ; that the ulttmum qmj fi of a Fee 
upon a Fee, is not yet plainly determine^ ;,/that there 
could not in Reafon be any Difference between a Con¬ 
tingency to happen during L ; fe or Lives in Being, and 
within one Year after; and the Reafon of allowing them 
to be good, if confined to J -ives in Being, or upon their 
Deccalc was, becaufe no Inconvenience could follow, 
and the fame Rule will hold to a Year after ; and that 
the true Rule to let Bounds to them is, when they prove 
inconvenient, and not otherwife; that this Settlement 
was made with good Advice. 

2 dly. That the Fine could not barr this Provijo , be¬ 
caufe the fame never was nor could be in B. who le- 
• vied it. 

Mr. Vernon added alfo this Reafon, That if the Provijo 
had been, that if B. die without Iffue living at the Death 
of the Survivor of them, then if the Heirs of B. do 
upon the Death of fuch Survivor without Iffue, pay 
4000/. to the Heirs of C. then, &c. this you agree had 
been good, but being extended to a Year after, it is 
otherwife, and may as well be 4000/. Years after. 
To this he laid, if the Provijo had been fo worded, it 
would have been impoflible to be performed; for then 
the Heirs of B. who could not be known till her Death, 
would have been obliged to carry always 4000 /. about 
them, ready to pay ; and to have the Heirs of C. who 
likewife could not be known till after his Death, always 
ready to receive it upon the Inftant of the D6ath /of 
3 tyie 
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the Survivor ; and it might happen that neither the one 
who was ready to pay it, nor the other who was ready 
to rec eive it, might be Heirs of 1 L andC. and furcly when 
tiic Heirs of neither could be known till their Deaths, 
twelve Months was but a rcafonable Time to procure and 
pa^ fo great a Sum as 4000 /. which fhews that a Li¬ 
mit ition of a Fee after a Fee upon a Contingency to 
happen within one or more Life or Lives in Being, or 
upon their Deaths, being allowed to be good, may be 
extended lusher, when, as the Limitation may happen 
to be, Would be inconvenient or impoflibie to be per¬ 
formed within fuch a Time ; and that Inconvenience is 
only to be the Bound to thefe Limitations, which here is 
fo far from being inconvenient, that it would be incon¬ 
venient and impoflibie to be performed otherwife. 

For thefe Reafons the Decree of Difiniflion was re- 
verfed. 
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cafe 66. Prefton & ux’, verfus Wafey & ux\ 

Feme Coven /^\NE Worts had by Will deviled inter at leveral 
mcThtt ttS vJ Lands to his Wife, Part of which were Copyhold, 
drmmS 1 to an< ^ were fur render’d to the Ufe of his Will, and others 
enter into were not furrendcr’d ; the Wife was Executrix, and in- 
fupoivTn^the termarried with the Plaintiff Prefton, and they for a 
Surrender of fmali Conlidcration got the Defendant Wafey and his 
Landl’toHie (who was Heir at Law to Worts the Teftator) to 
ufe of a win, enter into Articles for the conveying of thefe Lands, and 
SdeviS 7 making good the Will of Worts; and afterwards on Pre- 
ttff-'The 1 ™ 3 ’ tence f° me Miftake in the firft Articles, they were 
piaintifF not prevailed on to enter into new Articles to the fame Pur- 
carry thefe pole; there was iome Coniideration tor their entring m- 
Execution^ 10 to the Articles, but it appeared they were not well ap- 
’f 1 of prifed of their Intereft when they did: and there was 
and againit a lome Art uied to bring them to it. And this Bill was 
HefraiLaw! brought to have a Speciiick Performance. 

But the Mailer of the Rolls would not decree the Arti¬ 
cles of a Feme Covert for conveying her Inheritance to be 
fpecifically performed, but difmils’d the Bill, and f left 
them to their Remedy at Law, as they Ihould be adviied 
3 )ani 
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and on Appeal my Lord Keeper affirmed the Decree, but 
vtent upon the Fraud, and did not feem to take Notice 
of its being the Inheritance of a Feme Covert, 


Serjeant verfus Puntis. 


Cafe 67. 


A s Man made a Will of Lands feveral Years before wiiiofi.an^» 
the Statute of Frauds and Perjuries , and the Will “hSumteo* 
had but- tx^o WitnefTes to it: the Telia tor lived fome f r * uds h ;‘ d . 

,\ 7 but two Wjt- 

Time aftcNr the Statute, and then died without altering netles, and 

1 1 ur'll 1 0 the Tclljtot 

IllS W ill. !\ > died after the 

' Stature, \ct 

‘ the Will king made before held good. 


Mafler of the Rolls. I think it is a good Will to pafs 
the Lands, being made before the Statute, tho’ the Tef- 
tator died after; but the other Side infilling to have it 
try’d at Law, he dirc£led it accordingly. 
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cafe 68 . Trotter verfus Williams. 


o B e Devifes A Man ma de his Will, and after fevc ra! Legacies de« 
to£\o:°/' il vifes in this Manner : Item , I give and bequeath 
and Co w five to A. 5 co /. to B. 5 oo /. and lb gives 50c /. a-piece to 
like'bum, and five others, and my Will is, that if any to whom I 
whom/have h ave g iven an y Money, Legacy, happen to die, that 
|iiven any^ then her legacy, and alfo the Refidue of my Perfonal 
gacy'happen Eftate {hall go to fuch of them as lhall be then Living, 
h° s dl oi 'he? equally to be divided betwixt them all. 

legacy, and 

alfo tiie Refidue of my Perfonal Eftate, to go to fuch of them as lhall be then Living: Decreed 
it Ihould be taken to be Living at the Deatii of the Teitator, and not at any Time after; fo that 
thp Death of any of the Legatees after, would not carry it to the Survivors. 


All the Legatees live to be of full Age, and then one 
of them makes her Will, and Devifes her 500 /. to the 
Plaintiff, and dies, and the Queftion was. Whether this 
Devife made by her were good, or whether the Legacy 
of the decealed Perfon fhould be divided amongft the 
Survivors by the Will of the firft Teftator, or lhall go 
without reftraint of Time. 

The Attorney General argued, that there was no Ground 
at all to reftrain the Words, happen to die , to a dying, 
during the Life of the Teftator j and there is no need 

3 'o f 
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of making that Conftru£ion for laving it from being a 
“^apfed Legacy, for that is as well done by the Devil'c of 
the Surplus, and there is no Time limited ; fo that his 
Intention is plain, and muft be taken to be a Dcviie of 
the Legacy for Life only, and as to the Surplus, that is 
not given ’till the laft Ciaufe upon the Contingency. 

Rawlinjon faid, that if a 'l ime of Payment had been 
limited, that might have made it have another Con- 
flrusjion than now it will, and cited the Cale of Clerk 
verfus ^rtdges. 

Cur. The Words fliall go to Juch of them as fhall be 
then living , ..nuft refer to a certain Time, and that is, 
when the legacies become payable, which is at the Death 
of the Teftator. 


Jofeph verfus Mott. 


Cafe 69. 


A Man made his Will, and died indebted to feveral “ 

Perfons by Bond more than his Perfonal Eftate pinftanExe- 
would pay, a Bond Creditor of the Teftator’s brought a ferred to a 
Bill againft the Executor to have a Dilcovery and Ac- Law'againit 
count of the Perfonal Eftate, and a Satisfa&ion of his bim * beia s 
Debt, at the Hearing the Executor made Default; fo there Tin*, 
was a Decree againft him for an Account and Satlsfa&ion 
out of the Aflets nifi , i&c. before the Decree was made 
abfolute, another Bond Creditor of the Tcftator brought 
an A&ion of Debt at Law againft the Executor, upon 
a Bond; he appeared, and becaufe he could • not plead 
this Decree at Law, fuffered Judgment to go againft him 
by Default; and the Account being carried on before the 
Matter, the Queftion before him was. Whether he fhould 
allow this Judgment on the Account, and he being in 
Doubt, reported the Matter fpecially f o the Cort for their 
Direflion. 

The Matter of the Rolls was of Opinion, that the 
Decree muft be preferred, and it coming now to be re¬ 
heard before my Lord Chancellor , he was of the fame 

Opinion. 

D E 
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cafe 70. Duke of Norfolk verfus Browne. 


dicin' a- * I late Duke of Norfolk, Plaintiff’s Father, had 

voiiiarcc n» ^ executed a Grant of the next Avoidance of a 
EVmiy Church to the Defendant’s Father, who was a Clergy- 
linoTruiifor man, and a Perlon much intrufted and employ’d by him, 
1 he°f intntor, an( J the Grantee knew nothing of the making of this 

no 01 her ^ o 

Trait !)cing Grant, and being examined in a Caufe, depofed that he 
declared. ^ not p urc hafe it of the Duke. 

Lord Keeper, this is a refulting Truft for the Grantor, 
there being no other Truft declared. 


HE late Duke of Norfolk, Plaintiffs Father, had 
executed a Grant of the next Avoidance of a 


Cafe 71. 


Smith verfus Loader. 


A being io 1 jLaintiff being a Man of Eftate, and wanting 
Procure J 1000 /. applied to the Defendant, who was a 
borrows it, Scrivener, to procure it for him; but told him, he 
ojiiy 1 joowould not borrow it of any Mechanick, but of a Gentlc- 
raan * Loader treated with one Burroughs a Vintner, who 
liimfeif, and agreed to lend the Money, and the Recognizance was 

the remain- 1 

mg +00 1 . in idivcu 

Goods which 

prove worth little or nothing, and for fecuring the whole 1000 /. both gave a Recognizance j yet 
rh;tt being filed againft B. he brought iliis Bill, and had a Perpetual Injunction aguinft the Re¬ 
cognizance on Payment of 305 /. only, and Interelt, by Reafon of fome Circumftances of Fraud 
in A, 
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. taken, in Name of J. S. a Country Gentleman, in Truft 
for Burroughs ; and the Plaintiff did not know that Bur - 
roughs was the Lender of the Money, and fome Care had 
been ufed by Burroughs , that he might not know it. 

hree hundred Pound of the Money was paid to the 
Plaintiff upon his entring into a Recognizance, and a 
Day or two after, 30c /. more was paid to the Defen¬ 
dant Loader , and the other 400 /. Loader had taken in 
Wine (being, as he fwore in his Anfwer, fo to do by 
Burroughs) and the Wines were not really worth above 
.150/. ) 

Execution upon this Recognizance was fued out againft 
the Plaintiff, and he brought this Bill to be relieved, 
upon Payment of the 300/. only, which he himfelf had 
received, pretending, that this was only a Contrivance 
betwixt Loader and Burroughs. 

The Matter of the Rolls took it to be nothing elfe 
but a Contrivance, and therefore decreed a perpetual 
Injunction againft this Recognizance, upon the Plaintiffs 
Payment of 300/. with Intcreft; and upon Appeal to 
my Lord Chancellor , he affirmed the Decree, tho’ no 
other Evidence than as before. 


Ctfe -J2- 


Bowatcr verfus Ellis . 

T Enant for Life, and CeftuiqusTrufl in Remainder 
in Tail, joined with the Truftee in making a 
Feoffment of the Land, this a good Barr of the Elhte 
Tail. 

Lord Briflol verfus HungcrforJ. 

S IR William Bajjfet made his Will in Writing, and J 0 ^ (bldfor 
thereby devifed Lands to be fold for the Payment of[^™° f 
his Debts, and wills, that the Surplus fhall be deemed and that the 


Cuff 7-- 




deemed Part of his Perfonal Eftate, and go to his Executors, and gives his Executors ico/. a-pjeo 
as a Legacy; the Surplus decreed a Trult in the Executors, and Subject to DilW'iiiion, lor :1a 
Direction concerning the Surplus teas only to exclude the Heir, not to ^ive 1 • the Executor, u 
their own Right. 
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Part of his Perfonal Eftate, and go to his Executors, and 
gives to his Executors ioo /. a-piece as a Legacy. 

The Queftion was. Whether, as this Cafe is, the Exe¬ 
cutors fhould have the Surplus to their own Ufe, or 
fhould diftribute it according to the Statute of Dift/i* 
butions ? 

’Twas urged for the Executors, That by the Will it is 
exprefly faid, that the Surplus fhould be Part of his Per¬ 
fonal Eftate, and go to his Executors; and therefore it 
muft be underftood, he meant it them, to their own 
Ufe; and his giving them a Legacy of ioo 1 a-piece can¬ 
not alter the Cafe, for the Surplus might, perhaps, be no¬ 
thing, and therefore he gave them the ioo /. that they 
might in all Events be lure of fomething, and not to 
exclude them of the Benefit of the Surplus; and this 
being a Devife of the Surplus after Debts and Legacies 
paid, cannot be a Truft in them, for then all their Truft 
is performed, when Debts and Legacies are paid. 

On the other Side, ’twas faid. That the Words in the 
Will, that the Surplus fhould be Part of his Perfonal 
Eftate, and go to his Executors , were only intended to ex¬ 
clude the Heir, who elfe would have had it, and not to 
give any greater Intereft to his Executors than they 
would have otherwife, Curia advijare vult , but afterwards 
decreed it to a Truft in the Executors. 


_:_ 8j 

' D E 

Termino S. Mich. 

1698. 

In "Curia CancellAR iff. 


Co ivJlad verfus Ccly. Cafc - j - 


T HE Plaintiff being a Refiduary Legatee, brought E ““' 
his Bill againft the Defendant, who was one of R -- 
the Executors (without his Co-executor) to have an Ac- gatee .tg.tiiift 
count of his own Receipts and Payments. ISc’ISa” 


Two Exccu- 


hatc an Ac¬ 
count of his 


own Receipts and Payments; yet at the Hearing the Objection for want of the other difaliovcd, 
unlcfsin the Procefsof the Caufe it fhould appear neceflary : So where uic Factors axe, a Bill ha- 
been allowed againft one, the other being beyond Sea. 


Defendant infifted at the Hearing, that his Co-exccutor 
ought to be made a Party; and that, tho* a Bill might 
be brought againft one Fa&or without his Companion, 
if he were beyond Sea ; yet that had been allowed only 
for Neceflity, and that it was otherwife in Cafe of 
Executors. 

Lord Chancellor. The Caufe ftiali go on, and if upon 
the Account any Thing appear difficult, the Court will 
take Care of it: The Reafon is the fame here, as in Cale 
of Joint Fa£lors 5 and the running out of Procefs in this 
Cale, is purely Matter of Form, and I doubt whether 
a Foreigner can be ferved with a Subpoena in a foreign 
Country. 


Sir 
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Hutchins faid, he remembred that the Great Duke 
of Tujcany had laid feveral Perfons by the Heels, for exe-^ 
curing a Commiilion to examine Witnefles in his Domi¬ 
nions without his Leave. 


Cafc 75 Batch verfus Wilfon. 

A Feme Covert has Power given her by her Husband 
to make a Will: Probate of fuch Wilier Tefiles , 
is fufficient Proof without other Proof; becaufe, as to that 
Purpofe, the Husband has made her a Feme Sole, and no 
Prohibition will lie. 


Cafe 7 6 . 


Bold verfus Corbett. 


Difcretio- ^ fe K HE Lord Chancellor faid, in this Cafe voluntary 
11,ary t of e A Conveyances might be added in a Court of Equity; 
quity, whe- but where there is no Remedy at Law, ’tis Difcretionary 
aS voiun- 1 i n t bis Court to interpofe or not. 

tary Conveyances, when there is no Remedy at Law. 


Cafe 77. 


Kirk verfus Webb. 


A Truftee' 
purchases 
Lands out of 
the 
ceiv 

the Truit 


T HE prefent Queftion in this Cafe, was oceafioned 
by a Conftru&ion that was made by the Houfe 

•HilWI wui. V* « " . * . _ | _ y 

le Profits re- ot Peers, upon a Settlement and Will of Sir Henry Wood , 
ie'Truit* ° (which together made but one Conveyance) whereby his 
«kS e ’the d E ^ at ® ^ as on his Daughter, upon her Marriage 

3 ?hls own 6 t ^ len ^ ntenc ^ e ^> an d afterwards folemnized between her 
Name ; tho’ and the then Earl, now Duke of Southampton . 

-ofiibk' if he 

oe unable to make other Satisfattion for the Profits fo miiapplied, thofe Lands may be fequefter’d - 
yet they cannot be decreed to be a Truit for the Ctfiui nut Trujt , no more than if A. borrow Money 
™ ri - an ^ . purchafes Lands; theie Purcliafed Lands are no Truft for B. for’tis not a 

I ruft in Writing; and refulting Truit it cannot be, becaufi that would be to contiadift the Deed 
py i Jaro1 Proof, diredtly againit the Statute of Frauds; but if the Piurchafe had been recited to 
have been made with the Profits of the Truft Eftate, this appearing in Writing might around a 
rdultjng Truft. ° 


The Eftate was conveyed to Truftees (whereof the 
Bilhop of Litchfield and Coventry , Sir Henry *s Brother was 
1 one) 
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one) and the Claufe that bred the firft Dlfpute was a 
Limitation, whereby the Truft of the Eftate was limited 
after the Death of the Duke of Southampton without 
|fiue, to the Dutchcfs for Life, iffc. and after to the BlfJjop 
for'Life, &c. and after to Sir Cafar Cranmcr al* Wood for 
Life, &c. 

The Dutchefs died in the Life-time of the Duke, 
without Iflue, and the Bifhop conceiving himfelf to be 
then intitled in his own Right, entered and enjoy'd the 
Profits for fcvcral Years, and till his Death, and made 
his W ill, and the Defendant Executor, and devifed fe- 
veral Legacies to Charities, and devifed all his Lands to 
the Defendant. 

After the Death of the Bifiop, Sir Henry Wood entered, 
and the Duke of Southampton being then advifed, that 
tho* there were no Limitation of the Truft of the Eftate 
to him, but only that after his Death without Iflue by 
the Dutchefs , it fhould go to the Dutchefs for Life, &c. 
yet by the plain Intention of Sir Henry Wood, it did be¬ 
long to him, and being in Cafe of Truft would be fo 
expounded. 

Upon which the Duke of Southampton brought a Bill 
in this Court againft Sir Cafar Cranmcr, to have a Con¬ 
veyance of the Eftate for his Life, and an Account of 
the Profits; and the Court were of Opinion with the 
Duke, that by the Intention of Sir Henry Wood, he was 
to have, the Eftate for his Life, and decreed accordingly; 
but Sir Cefar Cranmer brought an Appeal in the Houfe of 
Beers, and the Lords reverled the Decree, for that there 
was no Eftate limited to the Duke of Southampton ; and 
it not being limited over till after his Death, the In- 
tcreft during his Life belonged to the Heirs of Sir Henry 
Wood , as an undifpofed Intereft. 

The two Defendants, who, together with Sir Cefar 
Cranmer, were Coheirs to Sir Henry Wood, brought a Bill 
to have two Thirds of the Eftate, during the Life of the 
Duke of Southampton, and obtained a Decree accordingly. 


Z 


Upon 
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Upon which, the Plaintiff Kirk, as Adminiftrator to his 
Wife, who was the only Child of John Woody who iva, 
eldeft Brother of Sir Henry Wood,' and as fuch was during 
her Life intitled to the Profits that had been received by 
the Bifbop out of Sir Henry s Eftate; and that therefore 
the Bifbop’ s Executor ought out of his Perfonal Effate to 
make them good to him; and that the Bifbop had out of 
the Profits of Sir Henry Wood’s Eftate, purchased feveral 
Lands, which being purchafcd with his Wife’s Money 
were a Truft for her, and now for him, ag her Admini¬ 
ftrator, and ought to be decreed to him, id Cafe he had 
not a full SatisfaClion out of the B/fJjop’s Perfonal Eftate. 

Upon hearing of the Gaufe, the Perfonal Eftate was 
decreed liable to the Plaintiff’s Satisfaction, and an Ac¬ 
count ordered to be taken of it, and the Mailer to re¬ 
port what Charities, or other Legacies the Defendant, 
the Executor had paid ; and at what Time, and what 
Purchafes the Bifbop had made in his Life Time, and 
the particular Times and Values of each Purchafe, and 
what of the faid Purchafes had been made with the Profits 
of Sir Henry Wood’s Eftate, and then the Court would 
give Directions, as to what Payments Ihould be allowed 
to the Executor ; and how far the Eftatcs purchafed by 
* the Bifbop fhould be liable to make the Plaintiff Satif- 
faftion. 

The Mafter made his Report, certifies the Purchafes 
made Dy the Bifbop ; and that it appeared to him by 
Proof (of a Man who received great Part of the Profits 
©f the Truft, and paid the Money for feveral of the 
Purchafes) that fuch particular Parts of the Purchafe- 
Money of the feveral Purchafes, were the Profits of the 
Truft, vi%. Sir Henry Wood's Eftate. 

The Matter Handing this Day to be heard upon the 
Matter’s Report, my Lord difallowed the Executor all 
the Charities and other Legacies (which were very con- 
fiderable) which he paid, tho* they were paid before this 
Bill brought. 


3 


Then 
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Then the Matter as to the Land was debated, and my 
Lord feemed to be of Opinion for the Piaintiif as to that 
too, and faid, that the Bijhop was a Trullee, tho’ he did 
not take himfelf to be one, and that when a Trullee laid 
out the Money of Cefli qits Trufl in Lands, he thought 
the Lands might be followed. 

But it being ftrongly iniilled upon by the other Side, 
that they could not, and that it was a Matter of great 
Confequence, and never done before, my Lord appointed 
to conlider of it till a farther Day, and delired the /\f- 
fiftance of the Mailer of Rolls and Mr. Joffice Powell. 

On arguing the Cafe before then?, it was infilled for 
the Plaintiff, that ’tis but Juflice and Realon that the 
Lands Purchafcd with the Profits fhould go in the fame 
Manner as the Profits themfelves would have gone ; and 
tho’ it did not appear in the Calc, that the whole Pur- 
chafes had been n ade with the Truft-Money, that was 
through the Truflecs own Fault, whofe Part it was to 
have kept the Account, and it did appear in the Caule, that 
he had received enough of the Trull Eilatc to make ail 
the Purchafes, and therefore it (hall be intended it was 
all fo employ’d, unlefs the contrary be proved by the 
Defendant; and it was compared to the Cafe where a 
Man mixes his Money with another Man’s Heap, he lhall 
lofe his own Money ; ’t was laid, if this Fa cl had ap¬ 
peared in the Deed, it would have been aRefulting Trull, 
and that this is the fame Thing, as if a Guardian lays 
out, the Money of his Hard in Land, and leaves noPerfo- 
nal Eftate, Shall not the Land be liable ? And if a Bill 
had been brought again!! the Bifbop, thefe Lands might 
certainly have been fequeftred in his Hands, And fhall his 
Devifee be in a better Condition ? And the Cafe of P/ere 
and Harwood, and fome other Cafes were cited. 

On the other Side, it was faid, that it mull be con- 
lidered how it was before the Statute of Frauds and Per¬ 
juries, and how it would be lince: Before the Statute it 
was never held to be a Trull, unlefs there were a Decla¬ 
ration in the Deed to that Purpofe, and much lefs can it 
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be fo fince the Statute ; for by the Statute there can br 
no Truft, unlefs it be declared in Writing (which is not 
in this Cafe) and if it be a Refulting Trull, it is made lb 
by Parol Proof, contrary to the Deed, which is dire&ly 
contrary to the Statute, and would introduce all the 
rhe Mifchiefs That intended to prevent; that it would 
introduce an utter Uncertainty into all Mens Titles, for 
the bell Title may be fpoiled by proving the Purchafe-' 
Money to be another Perfons ; and it was faid, that this 
can no more be a Truft, than if A. had borrowed Money 
of B. and laid it out in Land, that Land* could be,a 
Truft for B. and the Cafe of Cox and Carr, and other 
Cafes were cited. 

Jullice Powell faid, the Precedents that had been cited 
on the Plaintiffs Part were nothing to the Purpofe, fo 
that ’tis a Cafe without Precedent, and of great and dan¬ 
gerous Confequence; he cited the Cafe of Walter dc Chirton , 
who was the King’s Receiver; and it was found that he 
purchafed Land with the King’s Money, yet this was 
never held to be a Refulting Truft, not even in the King’s 
Cafe; that it was againft the Statute of Frauds and Per¬ 
juries, and would let in all the Mifchiefs That intended to 
prevent; therefore he was of Opinion the Plaintiff could 
not be relieved. 

The Matter of the Rolls was of Opinion, That as this 
Cafe was, the Plaintiff could not be relieved, and cited 
the Cafe, of Farrington verfus Forth, and 4 Inft.Tit . Court 
of Chancery ; and the Cafe of Mears and St. John , 1 686; 
but he faid, if it had been exprelly and plainly proved 
that thefe Purchafes had been made with the Profits of 
the Truft Eftate, he thought it might have been other- 
wife. 

My Lord Chancellor was of the lame Opinion with 
Mr. Juftice Powell. On Appeal to the Houfe of Lords, 
this Decree was affirmed, 7 March, 1699. 
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Bayly verfus Rolf on. 


Cafe 7 B, 


A Mortgagee in Fee lends Money to the Mortgagor Mortgagor 
upon Bond, and the Mortgagor dies, and his Money on 
Heir fells the Equity of Redemption. venieof 

theHei; of the Mortgagor fhali redeem the Land without paying the Bond Debt. 

Lord Chancellor. The Vendee of the Heir of the 
Mortgagor fhali redeem the Land without paying the 
Money Lent on the Bond. 

Earl of Warrington verfus Sir James Caie 7 ?- 

Langham. 

P LaintifPs Father married Sir James Langham s only 0n - Cow- 
Daughter ; and upon the Marriage-Articles enter’d Marriage Ai- 
into between the Defendant and Plaintiff's Grandfather, Vo 2 l«> “ 
by which theDefendant covenants, that he would within 
lix Months after the Marriage pay the Plaintiffs Grand- his Death; 
father 10000 /. and that his Executors lhould pay him growing Old 
1 0000/. within fix Months after his Death, and the 

A a Earl ^uid have 

obiiged lain 

to have given Security ; but the Court held, that they could not alter this Agreement of the Patties, 
or make it better than they themfelves had; and tho’ Executors might be obliged to give better Se- 
curity for Legacies j; ,yablc- in huturu , that is, becatife they are in Nature of Tru-tee:;, and there 
is no Agreement one Way or another. 
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Earl covenanted to make the Wife a Jointure of i 500/. 
but no Covenant for making any Settlement tipon the 
Children. The Marriage took Effc<ft, and the Defendant 
paid the iooco /. and the Jointure was made, and both 
Plaintiff's Father and Mother were dead. 

The Defendant being grown old, and having married 
a 4th Wife, the Plaintiff his Grandfon brought this 
Bill, pretending, that the Defendant was grown very 
weak in his Underftanding, and wholly influenced by Ins 
Wife, and it was greatly to be feared would fpend or make 
away his Eftate, and not leave wherewithal to pay the 
10000 /. at his Death; and therefore, to have the Money 
paid prefently, the Defendant having an Allowance of the 
Intereft, or at Ieaft, that he might give better Security 
to pay it when it became due, was the Bill. 

The Defendant fwore by his Anfwer, that upon the 
Treaty of Marriage, no other Security was required for 
the Money but his Covenant, and if there had, he would 
never have confented to the Match. 

'Twas urged for the Plaintiff, that ’tis but' juft that 
every Man fhould make their Creditors fafe, that their 
Debts {hall be paid at all Events, and this Court ought 
to extend its Authority to prevent them from being de¬ 
feated ; that this Court does enforce Executors to give 
Security to pay Legacies, which are to be paid in Futuro ; 
that this is a Debt in Prefenti, tho’ not yet payable ; and 
that by the Cuftom of the City of London Debtors may 
be arrefted before the Day of Payment to give better 
. Security; and that this Court did grant ne exeat Rcgnum , 
againft Perfons that were going away to avoid Payment 
of their Debts. 

On the other Side, ’twas fair!, that this Bill is not to 
execute an Agreement between the Parties, but to make a 
new one; that an Executor was but a Truftec of the 
Teftator’s Money for the Legatee, and the Court might 
take fuch Methods as were proper to make him execute 
the Truft; but in that Cafe there is no Agreement be¬ 
tween the Executor and Legatee one Way or other; and 
3 the 
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the Queftion here is, Whether, when there is an Agree¬ 
ment between the Parties, any Court can alter it ? And 
as for the Cuftom of l^ondon, for arrefting a Debtor be¬ 
fore the Time of Payment, to give better Security, ’twas 
much doubted whether there was any fuch Cuftom ; but 
if there be, all their Cuftoms are confirmed by A& of 
Parliament, and therefore they may do what no other 
Court can, which have not the fame Warrant for it. 

My Lord Chancellor difmifs’d the Bill, and an Appeal 
was brought in the Houfe of Lords and heard ; but the 
Lords put it off from Time to Time (to the End the 
Parties might agree it) and would do nothing in it, and 
at laft there was an Agreement, the Plaintiff complying 
with the Defendant’s Terms, and the Defendant died 
foon after. 
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Cafe 80. 

A Peered, or¬ 
dered to pro¬ 
duce Deed; 
confefTed in 
her Aniwer 
on Honour 
only, not on 
Oath. 


Cnie St. 
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Duke Hamilton Sc ux’, verCLady Gerrard. 

T HE Bill was (inter M') to difcover Deeds and 
Writings which belonged to the Plaintiff’s Wife’s 
Eftate ; the Defendant by Aniwer owned Ihe had feveral in 
her Power, but did not fet them forth; and on the Plain¬ 
tiff’s Motion Ihe was ordered to produce them on Oath. 

But on Application to the Court, that Order was al¬ 
tered, and Ihe was ordered to produce them on Honour 
only, being in Supplement of her Anfwer, which was 
only on Honour, being a Peerefs. And fo it was order¬ 
ed "in a Cafe of Porvcl, late Mailer of the Rolls, againft 
the Ceuntefs of Dorfet. 

Bayly verfus Powell 

A Woman made her Will, and gave Legacies to all « 
her Relations (which, as appear’d, Ihe had no great 
Kindnefs for) but did not truft fome of them with their 
own Legacies, but devifed them toTruftees, to be put out 
for their Benefit. She likewife gave 50/. to one of her 
Executors, and 20 /. to the other; and the Queftion was. 
Who lliould have the Surplus, which was confiderable ? 

My Lord Chancellor decreed it to be diftributed, and the 
Executor to pay Colls for infilling on it. 

a D E 
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Crew verfus Jolliff. 


Cafe 8.' 


M Y Lord Crew made his Will, and devifed Lands 

to be fold for railing Portions for the Plaintiffs, b/Kond 
who were his Daughters, by a fccond Venter j and this brought theix 
Bill was brought by them and the Executrix, to have the ^ 

Will proved, and the Trull performed. dant’.sDaugh- 

* *■ tersbyinrlt 

Vc r.ter, to prove their Father's Will; whereby Lauds were devifed to be fold to raife PLiinutts Por¬ 
tions; and on a T rial at Bar, and Ycrdirt for the Will, Defendants ordered to jom in a Sale, but 
were allowed their Cofts both at Law and in Equity. 

Defendants were his Daughters by a firft Venter , and 
were all married by him in his Life-time, but had not 
near fo great Portions as the Plaintiffs, who together 
with Defendants were his Coheirs, and by Anftfer in¬ 
fixed to have the Validity of the Will tried at Bar, which 
was thereupon ordered accordingly: And at the Trial, 
Defendants perceiving the Matter againft them, gave no 
Evidence ; fo there was a Verdict for the. Will. And 
now the Cafe ftanding on the Equity referved, the De¬ 
fendants were ordered to join in a Sale, but were to have 
their Cofts, both here and at Law, upon their joining, tho* 
it was infilled on the other Side, that they ought not to 
have Cofts, having as now appeared by Verdift, wrong¬ 
fully occafioned all the Expence. 

B b 


j Dormer 
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Cafc 8 ?* Dormer verfus Bertie. 

are'deviiid u> TV R* Robert Dormer having no Children, but fix Brp- 
the Executors 1V.I thcrs of the Half Blood, and thp Plaintiff wno 
fevmi Pur-° r was his Coufin and Heir of the whole Blood, by Will 
Sfs’uJlSs l? vcs t ^ le Plaintiff 50/. to buy him Mourning, gives fevev . 
deviied to ra * ^ ates to t l lc Brothers and their Heirs feverally, 
them, there and fcveral other Legacies; and alfo Legacies of 5 /. a- 
fuklngTruft pi ece to the Defendants to buy them Mourning, and 

«Tof e the Cne ' then % s > M the re ft> &c. of my Manors , &c. Goods , 
Heir. Chattels , &c. and all other my Real and Pcrfonal Eflate 

whatfoever, I give to Charles Bertie, Peregrine Bertie, and 
John Bertie (who were Defendants) whom 1 nominate 
and appoint Executors of this my Will , equally to be divided 
between them. Share and Share alike, to hold to them , their 
Heirs and AJJigns for ever. 

This Bill was brought to have the Surplus a Refulting 
Truft for the Plaintiff the Heir, becaufe the Defendants 
had Legacies given them by the Will. 

But the Court held, that if one can give away the 
Surplus of his Eflate, it is done here, and no Truft for 
the Heir; and cited the Cafe of Crompton verfus North , 
a6 a much ftronger Cafe, and yet held no Truft; and 
tho’ a Legacy given an Executor, may be an Argument 
againft him quoad the Surplus, when not exprefly given 
him; yet it can be no Argument at all, when it is ex¬ 
prefly given him. Alfo the Plaintiff the Heir has a Le¬ 
gacy given him, and not the Surplus, Which turns the 
Argument as flrong againft him ; and an Appeal being 
afterwards brought in the Houfe of Lords, this Decree 
was affirmed that it was no Truft for the Heir. 


Cary 
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Cary verfus Pulford. cafe s 4 . 

Of & had an Eftate, Part Freehold and Part Copyhold, Ogcjbhfc 

j • of about 14/. per Ann. which he ufed to fpcnd per Ann. for 

uiuaiiy in th? Houfe of one Brick a poor Alehoufe-keeper, $ ^T?Ir 

and he at laftv perfuaded J. S. to fell him his Eftate for 

an Annuity of z 6 l. per Ann. and the Plaintiff Cary ('who ru, *<kRc- 
. J \ 1 1 . Cntr y f0t ' 

was an Attorney at Law; was employed by Brick m this Non-pay- 

Matter, and drew the Deeds, whereby J. S. conveyed his STa nSly 

Freehold and Copyhold Lands to Brick , in Fee for an 

Annuity of z 6 l. per Ann. for his Life, payable half J^ h ^ or bl 

yearly ; and there was a Condition of Re-entry, in Cafe to pay ii any 

it were not paid, and Brick covenanted to pay it; and 5 S e t 

the Surrender of the Copyhold was upon the fame Con- «£«*» -™ 1 *, 

dition. Lands to De 

frndant, and 

dies about a Year after; and the Plaintiff having an Aflignmcnt from the Purchafoi of all his In 
terefl, brought this Bill to redeem, on Pretence of its being in Nature of a Mortgage, bur v. a; 
difmil’s’d, no Redemption being fought during the Life of the Grantee, wliillt it was uncertain 
whether the Bargain would be a good or a bad one ; and it was only a conditional Purcliale, and 
trot a Mortgage. 

Brick entred and paid one Half Year of the Annuity, 
and then was thrown in Gaol by his Creditors, and his 
Wife declared he could pay the Annuity no longer, but 
that J. S. muft take his Land again ; and Brick had in¬ 
deed received more out of the Lands, by Sale of Timber 
and Rents than he had paid for the Annuity; and not 
continuing to pay it, J. S. made a Demand, and re-en- 
tred into the Freehold, and was admitted into the Copy- 
hold Eftate, and lived about a Year in Poffeffion, and 
then died, having firft made his Will, and devifed the 
Land to the Defendant in Fee, and made him Executor; 
and he was admitted to the Copyhold. 

The Plaintiff prevails with Brick to convey all his I11- 
tereft to him, and brought this Bill to redeem. 

*Twas infilled upon, that this was but the common 
Cafe, where a Man takes Advantage of a Condition for 
Non-payment of Money at the precife Day; and this 

Court 
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Court always relieves upon Payment of the Money with 

Intereft, from the Time it ought to have been paid. 

On the other Side 'twas faid, that this Cafe is not at 
all like that Cafe, and that here there can be no Redemp¬ 
tion ; for that the only ConfideratioO of Brick’s Purchafe 
was, that J. S. might enjoy a more plentiful SubiHnce.. 
during his Life, and that he was deprived of by Brick’s 
Non-payment; that during the Life oi J. S. whilft it 
was doubtful whether the Bargain would be a good or a* J 
bad one (as it might if J. S. had lived long) no Redemp¬ 
tion was fought; and now they cannot have it. 

My Lord Chancellor faid, This is not like the common 
Cafe; here is no Confideration paid by Brick, but the 
Annuity only; and therefore I cannot admit of a Re¬ 
demption, or give any Relief, and difmifs’d the Bill. 

Cafe 8 ** Daffern verfus Bolt 

Truft«£• A Term for Years was afligncd to J. S. in Truft, to 
Years limited permit J. Bolt to enjoy the Profits fo many Years 
Life,’ and the Term as he ftiould live; and after his Death, in 
Death'to the Truft, to permit Jane his Wife to enjoy the Profits for 
Heirs of his fo many Years of the Term as fhe fhould live; and after 
fhem’by Pu" their Deaths in Truft to permit the Heirs of the Body of 
not^Sy Way J ane t0 be begotten, to enjoy the Premifles during the 
of Limitati- R e fidue of the Term. 

on, fo that ... _ 

A. has no Power to difpofe of It beyond his own Life. 

The only Queftion in this Cafe was the fame that was 
made in the Cafe of Peacock verfus Spooner , vi^. Whether 
the Words Heirs of the Body were Words of Limitation, 
and fo the Term difpofeable by Jane, or whether they 
were Words of Purchafe? 

This Cafe was debated before my Lord Chancellor the 
14th of March laft, and he then faid he would not be 
bound by the Precedent of Peacock verfus Spooner, if he 
cbuld find any Difference in the Cafes; but if they were 
precifely the fame, he could not depart from it, and 
took till this Day to coniider of it. He mentioned 
2 Cranmers 
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Cranmers Cafe in Dier, and faid, that the Words Heirs of 
the Body, are Words of Purchafe, not of Limitation, and 
that he had confidered of Peacock and Spooners Cafe, and 
that was a ftronger Cafe than this, and a plainer Affec¬ 
tation of a Perpetuity. 
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Brown verfus Gibbs. 


Cafe 8 6 . 


7 1 Hams feifed in Fee of certain Lands, made a Set- ^ 
• tleinent of them to the Ufe of himfelf for Life, a'iiu Dow 


Equity won’t 


allilt a Dow- 


then to Truftees for a Term for Years; then as to one SSjuSgieat 
Moiety to his Son M. and the Heirs of his Bod)’, with “ 
other Remainders over; and the Truft of the Term is cuthnl rt " 
declared to be for raifing 200/. a-piece for the two Daugh- Twin sin 
ters of M. and a Provifo 9 that if M. or the Heirs of his 
Body fhail pay, &c. to the Daughters at 21, or Mar* 
iiage, the Term to ceafe. 

M. dies without Blue Male, leaving only his laid two 
Daughters: Plaintiff (who was his Widow) recovered 

Dower at Law with a Ceffat Execmio during the Term, 
and now brought this Bill againft the Defendants (who 

C c ~ ~ were 
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were the Daughters) to fet alide the Term, that ihe 
might have the Benefit of her Recovery at Law. 

’Twas infilled upon for the Plaintiff, that this Term 
ought to be abfolutely fet afide; for that the Intention 
of the Settlement could only be to raife Portions for 
Daughters, in Cafe M. had Iffue Male j for if he lhould 
leave none, as he did not, the Daughters were to have 
the Land itfelf, by Virtue of the Limitations of the 
Settlement, and they cannot raife tnemfelves a Portion 
out of their own Ellate ; and therefore the Purpofe for 
which the Term was intended, failing, the Term in E- 
quity had no Subfiftence; and tho* where there is a 
Term generally to attend the Inheritance, that may per¬ 
haps prevent a Dowrels, becaufe it can be intended to 
be kept on Foot for no other Purpofe but to prevent 
Incumbrances , yet it will be otherwife in this Cafe, 
where the Term is declared to be for a particular Pur¬ 
pofe, which is otherwife provided for; and tho’ in the 
Cafe of Lady Radnor verfus Rotheram , this Court would 
not fet afide the Term, yet that was, becaufe it was a- 
againft a Purchafor, but there is no Purchafor in tins 
Cafe, but we come againfl the Heir, and therefore the 
Term in this Cafe ought to be wholly fet afide; and in 
the Cafe of Clay verlus Snell, Tenant by the Courtely 
was let in againfl fuch a Term. 

idly. Admit that the Term lhall not be wholly fet a- 
fide; yet the Plaintiff is intitled to have an Account of 
the Profits, and to be let into the Benefit of her Dower, 
paying *what is unraifed of the Portions, if it were a 
. common Mortgage, it cannot be denied but Ihe Ihould 
redeem; and in this Cafe the Term is only a Security 
for railing thefe Portions, which is the fame Thing. 

Lord Chancellor. In the Cafe of Clay verfus Snell , there 
was fuch an Order, but the Point was not debated ; but 
the Queilion here is, Whether a Court of Equity lhali 
make a new Rule ? the Judgment that the Plaintiff has 
recovered at Law, is with a Cejfat Executio , and there¬ 
fore to fet afide the Term would be to relieve her againfl 
2 the 
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the very Judgment upon which fhe founds her Right of 
Relief. In the Cafe of Lady Radnor verfus Rotberam there 
was a Purchafor, it is true, yet the Court did not go 
upon that Reafon; and here the Plaintiff being a Dow- 
■'refs muff be contented with the Eftate as the Law gives 
ft : ihe.ffsderaption of a Mortgage is another Cafe, for 
the Mortgage H looked upon as a Perfonal Contrail, and 
the Mortgagee Lys no Intereft beyond his Money, and 
therefore difmifs’d the Bill. 


Parker verfus Blackbourne. - Cafc 87. 


A T the hearing of this Caufe it was obje&ed by the 

Defendant Blackbourne , that J. S. who was a TIC- proftcutcd 


rv Defendant Blackbourne , that J. S. who was a TIC- proftcutcd 
ceffary Defendant was not brought to hearing. Plaintiff 
fhewed they had profecutcd him to a Sequeftration, and 
therefore might go on. Defendant anfwered, that the on 
Affidavit on which the Procefs of Sequeftration was JjSni't'i*" 
founded, was infufficient; and upon reading of it, it 
appeared that the Subpoena was left at a Place where J. S. t 

had only lodged once, and that above two Years before Place where 
the Service. 

that two Years before fucli Service, is not good. 


The Court held it not fufficient Service to go on a- 
gainft the other Defendant alone, unlefs the Plaintiff 
would confent to ftand in the Place of J. S. to all Pur- 
pofes, which he not doing, the Caufe went off for want 
of Parties. 


Lord Caftleton verfus Lord Fanjhaiv. ~~ z&'ss* 

T HE late Lord Fanfiarv, Brother to the Defendant, devife the 
had by his Will made the Defendant the Lord 
Fanjbarp and others his Executors; and after his Debts 
and Legacies paid, devifed all the Refidue of his Perfonal and makes si, 

O * j-->n and K. hi.-. 

UltatC Executors: 

the Creditors 

compound for lefc than their full Debts, from an Apprehenfion there was not Met-5 but Aile:^af¬ 
terwards came in. On a Bill by the Wife for an Account of the Surplus, the Executor* would h:u e 
let in the Creditors to their full Debts, which would have reduced the Surplus to liule: cut me 
Court Would not fet aftde tbis Coinpolhion, the Creditors having no Bill for that Purpoie. 
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Eftate to his Wife* now married to the Plaintiff the 
Lord Caftleton. 

This Bill was brought to have an Account of the Eftate, 
and the Benefit of the Surplus; the Executors apprehend¬ 
ed there wou’d not be Aftets to pay the Debts; and there'* 
was a Difpute about a Sum of 4000/. whether .tfJkonld 
be accounted Aftets or not, in Equity; /land whilft that 
Matter was under Debate (it appearing^hat without that 
Money there were not Aftets, and being doubtful whe-' 
ther that Money would be adjudged Aftets or not) fe- 
veral of the Creditors compounded with the Executors 
to take lefs than their full Debts; but in the Year 1684, 
that 4000 /. was adjudged to be Aftets, and the Execu¬ 
tors were defirous that the Creditors might have their 
full Debts; but that was hppofed by the Plaintiff ( for 
that would have reduced the Surplus to little) and then 
infifted that moft of the Creditors Debts were barred by 
the Statute of Limitations, and that they ought not to 
be paid at all; but the Defendants the Executors would 
not plead the Statute; and the two Points to be deter¬ 
mine! were, 

1 ft, Whether the Creditors who had made Compofi- 
tions for lefs than their full Debts, upon a Suppofition 
of a Defefl: of Aftets, fhould now be held to that Com- 
pofition, when the Executors did not deiire it ? 

idly. Whether the Creditors fhould be fent to Law to 
recover their Debts, and the Plaintiff be ordered to make 
Defence in the Executors Place, and fo be enabled to 
barr them, by pleading the Statute of Limitations, which 
the Executors would not do. 

Lord Chancellor, I cannot fet afide the Compofition 
the Creditors have made, they have no Bill for that Pur- 
pofe, and only come in before the Mafter, therefore 
they muft abide by the Compofition, but I can’t con fent 
that the Statute of Limitations fhould be pieced, there¬ 
fore their Debts muft be paid. 


BamfMd 
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Bamfiehl . vcrfus Wyndham. 


Cafe 89. 


5. thvifcd all his M inors, tfc. to Truffecs, and 0ne v cvir« 
J * their Heirs in Trult, immediately out of the Rents Rc ; aI . 

^ *- rJ , 4. ... ■{ x.Jtau- lor the 

and Profits, or by Sale or Mortgage of the Premilles, or 1 'a; mem of 
any Part thereof to raife and levy Money for Payment {L 
and Satisiaftion of all his juit Debts, with Interelf and 
Charges of the Truffees; and if there fhould be a ; l . u, i Lll '.‘ !L ‘ s , 
Surplus of Lands or Money, that to be to his Silters lu »e u. i,l- 
jointly, and their Heirs, and all my Pcrfonal fcifate to ivLtdIu"- 
niy dear Wife, whom I make foie Executrix. v/u: ^Ji'' 

ha\t the Ferfonai Eft.ilu cscu^i from Debts. 

The Qucftion was, Whether the Wife fhould have the 
Pcrfonal hflate exempt from Debts, or whether that 
fhould be applied in the fir ft Place towards Payment of 
them, lor it was urged, that the Dcvife being to her, 
who was made Executrix, fhe fhall take it only as Exe¬ 
cutrix. 

My I .ord Chancellor took Notice, that the Debts were 
more than the Pcrfonal Pdf ate amounted to, and there¬ 
fore he muff mean, that Ihe lfiould have it exempt from 
Debts, or he mult mean nothing; and there is in this 
Cafe no Room to make a different Conltru&ion. 


Anonymous. 


Cafe «a.„ 


A Second Marriage Settlement is recited to J be made A Scrtlcmca* 
in Confideration, that the Wife had parted with 
the former Settlement, which appeared to be made after jy '•* “* 

7 - ti . . r } lidminm oi 

the Marriage; but was recited to be made in Conlidera- a Portion a- 
tion of a Marriage Portion fecured, but no Proof of any 
previous Agreement lor fuch Settlement; yet the Court 
prefumed it, and fo the fecond not voluntary againff Agmaneiu 

* ’ j'K-UOU.. IO 

Bond CredltOiS. the Marriage, 

tho’no Proof of ii. and fo good again ft Bond Ci aiders. 


Small 
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cafe 91: Small verfus Lord fitzmlliams. 


Sr l A Sells an Eftate to B. with general Covenants ..pinii 
gainfl the Incumbrances, and a particular one againlt his 

Agrcemtnr” Wife’s Dower; then duringthe Life of A and His Wife, 
£1/in'Xn- articles to fell to the Defendant, an $ by Articles *twas 
nihy F ' Pc " a g re cJ, that the Defendant Ihould retain 400 l. of the 
Furchafc Money in his Hands for two Years, without 
Intereft; and if in that I ime the Wife of A. rcleafed her 
Dower, the Defendant to pay 400 /. elfe to retain it 
alfoiutcly, A. dies, his Widow did not relcafe her Dower 
within two Years, but brought her Writ of Dower, but 
died before a Recovery of if. 

This Kill was to have the 400 /. paid, bccaufc, but in 
Nature of a Penalty to ferure again if the Dower, which 
is now at an End, and tnc Purchafer now fecurcd, as 
well as if fhc had releafed within the two Years, or as if 
after the two Years expired, in which Cafe, as it was faid, 
this Court would certainly have relieved. 

On the other Side it was faid, that this was not in 
Nature of a Penalty, but the Terms of the Agreement, 
and the Meafure of the Satisfa&ion for the Contingent 
Incumbrance of Dower; and that the Court would not 
have relieved on her Relcafe, if after two Years, much 
lefs here, where fhe was fo far from relealing, that fhe 
brought her Writ of Dower; and if fhe had recovered it 
and lived fcveral Years, the Defendant could have had 
only the 400 /. and could not have been permitted, at 
"" Teali, in Equity, as Affignec of B. to fue the Covenant 
of ^£.againft his own Agreement in Writing, which took 
Notice of the Dower, and this Covenant and Agreement 
to retain the 400 /. as a Recompence for it; and as he 
run the Hazard of her living, he ought now to have the 
Advantage of her dying. 

The Chancellor was of the fame Opinion, that he 
could not be relieved, and decreed accordingly. 

3 
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avion verfus Sir Ifiac Prefton , Executor 
< '' "•\£'Worts and Briggs , & al\ 


T HE Plaintiff had made a Mortgage in Fee to Briggs, MorI hi 
and it was exprefled to be in Coniideration ol i*«-y700/ 
700 /. paid by Briggs. Sir Jfaac Prefton, who married the 5 - 
Widow and Executrix of Worts, pretended the Money 
was I Pom’s, and confequcntly, that he was intitled to it. oi * 

-* J ’ i/cv.!.ir.:uon 


ia Writing, H. was not admitted to read to tin- Proof of it, fo as to create a Truit for hiut, being, 
agajuii the Statute of hr.tuds. 


So this Bill was brought againft the Mortgagor to re¬ 
deem, and was a Bill of Interpleader againft the Defcn- 
% dants, that they might difpute the Right of the Money 
amongft themfelvcs, and that the Plaintiff might have 
his bitale again, paying what was due to the right Hand. 

Sir Jfaac Prefton mliiled by his Anfwcr, that the Money 
was Worts 7 s Money, and that he was infilled to it. 

Br-ggs, by his Anfwcr, Iworc, that the Money was 
his, and infilled upon the Statute of Frauds and Perjuries , 
againft the Pretence of Sir lfaac Prcflon ; bur confelTed 
there was only 3 <?o /. lent; tho’ it was intended at firil 
that 700 /. lhouid be taken np, and the other 310 /. 
fhould be employ’d to pay off a Mortgage on the Prc- 
milTcs made to Worts, which was excepted in the Cove¬ 
nant againft Incumbrances in this Mortgage. 

Replications were filed, and Witnefles examined, and 
all Parties joined in the Examination, and the Qucflio” 
now was. Whether Prefton fhould be admitted to read 
his Witneffes. 

’Twas infilled upon for Prefton , that they ought to 
be read, for that the Statute of Fraud: and Perjuries was 
not pleaded, and that this did net feem to be within the 
Letter of the Statute; that fo were many other Cafes, in 
which, notwithllanding, this Court had given Relief; as 
where a Mortgage was made by Way of abfolute Con¬ 
veyance, and a Defeazance prepared to be executed at the 

fame 
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fame Time ; and as foon as the Mortgage was lcaled,im. 
Mprtgagee fnatched it up, and refilled to execute yhc 
Defeazance; fo if a Man employs his Steward to maii^ 
a Purchafe with his Money, and he take the' Conve^ ’Qa). 
in his own Name, ’twas laid, the Court had ^relieved in 
thefe Cafes; lo if a Man makes an able kite Conveyance, 
but continues in Poffeffion, and pays Intereft, and takes 
Acquittances* ind a Truft, that arifes by Implication 
of Law, is excepted out of the Statute. 

5 I\vas faid for Briggs, that this imports to be a Mort¬ 
gage for Money paid by Briggs, and they would prove 
the Money to be Worts's, upon which a Trull fhould fol¬ 
low for them; and tho’ a Truft, which Refults by Im¬ 
plication of Law be excepted out of the Statute; yet 
that Truft muft arife upon the Face of the Deed itlelf; 
and this Statute muft take Place, as well in Equity as at 
Law, tho’ a particular Perfon fhould fuffer by it. In this 
Cafe, the Statute is infilled on only by way of Anfwer, 
and not by Plea, for it could not be pleaded here, this 
being an interpleading Bill, and only to redeem ; but to 
another Bill brought by Sir Ijaac Prejlon for the Money, 
the Statute is pleaded; if you enquire upon a Parol 
Proof, whofe Money it is, you go dire£lly againft the 
Statute, and againft the Cafe of 'Kirk verfus Webb, where 
it was decreed you cannot make an Eftate a Truft, by 
proving the Money to be fuch or fuch a one’s; and the 
Cafes put on the other Side, are not like this, but depend 
upon FaHs, as Acquittances, Poflelfion, &c. 

_ Juftice Powell. I will not hinder you from reading, 
for tho’ at Law it is not to be allowed, where a Jury may 
be inveigled by that, which is not proper Evidence; yet 
here is no fuch Danger. So tlie Proofs were read, but he 
would not Decree the Truft. 
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Lewkner . verfus Freeman. 


Cafe 9 


ring, an 


to 

Irmtec.. in 
Trail u» pay 
the fever:’! 


‘ MT*?laintifF had brought his A&ion againft Mr. f c ^ u ~ 
j| Mount ague for lying with his Wife, and 13 Jan. gainfl /!. fin 
1^89, Mr. Mount ague made a Conveyance of his Land !R 3 j' u a ,. 
to Truftees in Truft to pay his Debts mentioned in a 
Schedule annexed to the Deed, and fuch other Debts astfaYc’ 
he ftould appoint, within ten Days in Hillary Term follow¬ 
ing. The Plaintiff recovered 5000/. Damages againft IWn> ri . u _ 
Mr. Mount ague, and brought this Bill to be relieved againft «ioned h. a 

, o . . ° . n . . , . ^ , Schedule, and 

this Deed, as Fraudulent againlt him, and made to dc- fuch. mh- r 
feat him of his Debt. Souid'N^e 

wiihin icu 

Days, then A. recovers 'ooc/. Damage, and brings Ills Bill to fet abide this Deed as fr.r.;Ju!.:nr, 
and made to defeat hint of his Recovery, but held not to be fraudulent; the Plaintiff being no 
*C?Wtor at making the Deed, and his Debt recovered, after founded in MMrfi.i ;; but me 
others were real Creditors, winch it was confcientious to prefer, but for tlieSurjiui tiic PLiin'.ilf 
111:1^ come in. 


*Twas infifted upon for the Defendant, that this Deed 
is either void at Law againft the Plaintiff, or it is not; 
if it be, the Bill ought to be difmifs’d, becaufc the 
Plaintiff has Remedy at Law ; if it be not void at I^aw, 
there is no Reaion to relieve the Plaintiff here againft the 
Defendants; the Creditors, who are Creditors, as well as 
the Plaintiff, and before him, for he was no Creditor at 
the making the Deed ; and they arc Creditors more to 
be favoured in a Court of Equity, than the Plaintiff; 
for they are Creditors for Money lent and paid, or "Wares 
fold and delivered; and the Plaintiff has only a Demand; 
which founds in Damages for a Tort. 

Twas faid for the Plaintiff, that if there had been 
but one Creditor, it might have been more proper to 
have gone to Law; but even then we might have come 
here, for this Court has a Concurrent Jurifdi&ion with the 
Common Law; but as this Cafe is, and as there are 
many Creditors, where fome Debts may be good, and 
fome bad, we muft go on here, for where there are fe- 
veral Confiderations of a Deed, and one be good, that 

E e will 
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will fupport the whole Deed at Law, but not fo here, 
and there is no Difference between a Debt by Contract, 
and a Debt founded upon a Tort. 

Cur. This Deed is not fraudulent, either -in 1 .ew‘**r 
Equity ; for fuch Debts as are named in the Deed, v \$e 
Plaintiff was no Creditor at the making of the Deed; and 
tho* it were made with an Intent to prefer his Real Cre¬ 
ditors before this Debt, when it came afterwards to be a 
Debtyet it was a Debt founded only in Mitleficio; and 
therefore it was confcientious in him to prefer the other 
Debts before it; but the Plaintiff may have an Intereft 
in the Surplus, after Payment of Debts, provided for by 
the Deed, let him declare, if he will Controvert the 
Debts, and come in upon the Surplus after the Debts 
mentioned in the Schedule, or appointed within i c Days 
purfuant to it, are fatisfied, 

94. Loyd verfus Carexv. 

T HE Decree made in the Court of Chancery in 
this Cafe, having been reverfed by the Houle of 
Peers, 27 Jan. 1697, without any further Direction; 
and upon the Appellant’s Petition, 24th March 1697, a 
f urther Order made by the Lords, that upon the Appel¬ 
lant’s paying to the Reipondent, or into the Court of Chan¬ 
cery for his Ufe, they Ihould be put in Poffcflion of the 
Hiiate. 

Ihti Appellants applying to the Court of Chancery for an 
• Execution of that Order (the Refpondent, who w r as an 
Infant, being gone beyond Sea, and his Mother, who was 
! ,ov a' juar- his Guardian in this Suit, being dead) the Court faid, they 
* could do nothing in the Matter, till a new Guardian were 
appointed, which, as it was faid, could not be but by 
bringing the Infant into Court, or his praying a Commif- 
fion to have a Guardian afligned him; and upon fearch 
the Appellants did not find any Precedents where a Guar¬ 
dian had been otherwife afligned; and tho’ the Refpon- 
dent’s Father had, by his Will, named other. Pcrfons to 

be 

v 
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his Guardian, in Caic of the Death of his Mother 
before his Age of 21; yet they (tho’ they adled in 
ither Matters) would not intermeddle in this. 

,*■ ' -,V>Lu , zhrc the Appellants petitioned the Lords, That 
receivers might be appointed to receive the Rents, and 
pay thereout to the Relpondent thelntereft of the 4^00/. 
and the Overplus to the Appellant. 

Upon hearing the Petition, the Lords order'd Proof 
fhould lie made in the Court of Chancery of the Mifma- 
nasjerr.ent of the Eftatc ; and that the Guardians named 
in the Will ihould be decreed to Name a fit Receiver, and 
if they would not, then the Chancellor to name one. 

Accordingly an Order was afterwards made by the 
Mailer of the Rolls, in the A Men "e of the Lord (Av.- 
cellor, for a Receiver to be appointed by a Mailer, who 
* ihould give Security as ufual. 


D E 
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Termino S. Hillarii, 
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Cafe 07. 


Willis veifus Fineux . 


ijfcreimin 7 ')^f u ^ a Viene being feifed in Fee of devifcd 

der mer, it to Pierce Fineux, the Father, for Life; and after 

i'wfcimre by to Pierce Fineux his Son in Fee ; and by the fame Will 


Levying a 
3 ; ine, and 
making a 
Wort gage,for 
which on 
Ejectment the 
Remainder 


deviled 400 /. to Pierce Fineux the Son to be paid at 2 1, 
and made Pierce Fineux the Father (who was her Brother 
and Heir) Executor, and died, leaving 2000/. Perfonaf 
Affets, and Pierce Fineux the Son an Infant. 


Alan reco¬ 
vered , yet the Mortgagee having no Notice of the Will, had a Decree to hold, during the Life of 
the Mortgagor; and x. e rather, for that the .Mortgagor itad made an Athdaih, that tiieie wn.s no 

Will, aiuUhathe was Heir at Lav. 

9 • 


The Father fpent all the A Acts, and made a Leafe for 
Years of the devifed Lands to one John Robb , by Way 
of Mortgage, for fecuring 200/. borrowed of him, and 
covenanted in the Deed to levy a Fine to the Mortgagee, 
for corroborating the Term, and declared, that the Ufe 
of the Fine fhould be to the Mortgagee for the Term, 
and after to Fineux the Father, and his Heirs; and a 
Fine was levy’d accordingly to Robb , and his Heirs; and 
the Mortgage was afterwards transferred to the Plaintiff's 
Teftator Fineux. 


The 


I 
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*’'The Son came of Age, and brought his Ejeftment upon 
tl]jb Forfeiture committed by his Father, by levying the 
Fine, atyLtscovcrcd ; and now the Plaintiff brought this 
Bill' to be relieved. 

The Mailer of the Rolls decreed, that the Mortgagee 
(hould hold and enjoy againft the Son, during the Life 
of the Father, and the Father to pay Coifs, and be 
foreclofed,* unlefs he paid the Money. 

Note, The Father on making the Mortgage, had made 
Affidavit, that Urfula Pierce died Intcftate, tho’ he had 
proved her Will long before ; and that he knew of no 
Incurnberances upon the Eftate. 

Jackfon verfus Farr ant. Cufc ?6 

A Portion was divifed to a Daughter to be raifed out 

of a Real and Pcrfonal Eftate, and to be paid at£v!fcdioa 

2 1, the Daughter marries, and dies before z i, leaving ^ 

a Child. Perfonal 

Eftate, to lie 

jiaid at is, without faying, or Marriage; the Daughter marries, and dies before 2t, yet by Reafon 
of the Marriage it was then due. Marriage being the Caufe of Portions. 

a Twas infifted upon, That the Portion was not to be 
raifed, nor was ever due, becaufe {he died before the 
Time of Payment; and the Marriage in this Cafe is no 
more to the Payment, than any other Thing would have 
been ; and tho’ it might have been more reafonable to 
have had theTeftator to have limited it to be paid at z 1, 
or Marriage, yet he has not fo done ; and the Court 
muft judge according to what is done, and not according 
to what had been more reafonable to have been done. 

Cur. Let an Account be taken of the Eftate, and then 
the Court will give its Opinion, but my Lord Chancellor 
inclined ftrongly, that the Portion was payable, and faid, 
the Reafon of all the Cafes go that Way; for they go 
upon this, that there being no Marriage, that did not 
happen, which was the Caufe of the Portion. 
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Cafe 97. 

If one lie ta¬ 
ken uj> on an 
Attachment, 
either in Pro- 
cefs or in 
Ixccuiion af- 
tei a Decree; 
yet in both 
Cafe;, on his 
appealing be¬ 
fore the Rc- 
giih r, he i.s 
to bedifclur- 
g< d, and to 
atifwer the 
Interrogato¬ 
ries at large, 
iag beiore tin 


DE 

Termino Pafchse, 

1700. 

In Curia Cancellari^. 


Danl?y vcvfus Laivfon. 

D EFENDANT who was a Feme Covert, was 
taken upon an Attachment for Nonperformance 
of a Decree, and the Officer refilled to bring her before 
the Regifter to appear, but carried her to Newgate, and 
now fhe mov’d the Court that ffie might appear before 
the Regifter, and be difeharged out of Cuftody ; and 
the Qucftion was. Whether by the Courle of the Court 
ffie is to be difeharged upon her appearing, or to an- 
fwer in Cuftody ? 

not in Cuftod, ; and if lie lx* continued in Cuftody, the Court on Alotiou and appear- 
; Rcgillcr, w id diklurgc him. 

It was agreed, that upon an Attachment in Procefs, 
ffie muft be at large upon her appearing, but the Plain¬ 
tiff’s Council faid it was otherwife in Execution; but 
all the Rcgifters and ancient Pra&ifers were of Opinion 
that it was the fame in both Cafes; and Mr. Quidott the 
Regifter cited the Cafe of one Swain , who was taken up 
for not paying 80/. and difeharged upon appearing, and 
that upon Debate; but on an Attachment in Execution 
the Sheriff may infift upon Security proportionable to 
the Duty, but in Proccfs it is only 40 /. Penalty 5 and 
3 upon 
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tip on appearing ftie is to be at large, and not to anfwcr 
jn Cuftody, tho’ the Interrogatories be filed ; and upon 
thej&ggiftgr’s Certificate that the Party has appeared, the 
Sheriff is to deliver up the Bond. 

The Matter of the Rolls faid there was undoubtedly 
a Difference between a Contempt to the Honour of the 
Court, and the Breach of a Decree ; upon the firft the 
Party is »to anfwer in Vinculis , but not upon the latter; 
fo lhe was difeharged (but Interrogatories being filed) 

. w f ordered t0 anlwer in four Days, or ftand com- 
nutted. 


Rockley verfus Kelley. r a r e , 8 . 

A Decree was made by the Commiffioncrs of Chari- Whether I,v 
table Ufes, and Exceptions were taken to it, and SSini 
tbey now came on before the Matter of the Rolls and he a,ln “ illio - 
and molt of the Barr were of Opinion, that bv the Sta! 
tutc of £/^. the Matter of the Rolls may hear an Appeal, 
as the Chancellor may, and may affirm the Decree and If! 
S’ ve °“ 8 > notwithftanding the Statute mentions only 45 

the Chancellor; but Mr. Edwards the Rcgifter faid, it “ • 

had always been an Exception, and therefore the Matter 
ot the Rolls would do nothing in it. 


Shite verfus Slmtc. 


Calc y y. 


T HE Bill was to hare Dower of her Husband’s rw,. 
Real Eftate, and a Share of his Perfonal Eftate 
ior nerlelf and Child by him, he dying inteftate: and r durills ,ht 
Admmiftration granted to another, becaufe there was a 
Divorce between her Hulband and her, « menfc iff tboro. 

c “" •« »**■*£ -'S„. 


Matter of the Rolls. As to the Dower, whether you 
Bre ‘tttitlctl to it, go to Law, there being no Impedi¬ 
ment, and therefore as to that, the Bill mutt be difmifs’d. 


The 
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'I he grunting Adminiiiration is in the Ktvldiaiiu 
Court, hut the Diftribution does, more properly bdoi » 
to this Court; but iincc in the fccdtfiaftical Cpurt jhc is 


nor fuch a W i/e as is intitled to Adininiftration, Tv* 41 

Wi m\VV be dvVuwft A 


as to that too ; and if you can repeal that Sentence, y. u 
will then be intitled to Diftribution. 


Note; Friday z 6 of April, 1700, the Earl of Jerfcy, 
principal Secretary of State , was fent to fetch the Great Seal 
from my Lord Chancellor, but having no Warrant in Wai¬ 
ting to demand it , my Lord Chancellor refufed to deliver 
it; but the next Day the Secretary came with a Warrant. 


and then the Seal was delivered to him; and Sunday the 
yh of May the Cuftody thereof was committed to the two 
Chief Jttflices and Chief Baron , with a Jpecial Commiffm to 
feal Writs; and they fat at Serjeant’s-Inn the Monday fol¬ 
lowing to feal Writs; and the Mafter of the Rolls fat in the 
Court of Chancery to hear Caufes, by Virtue of a Commiffm, 
in the ufual Form to hear Caufes in Abfentia Cancellarii; 
and afterwards the Cuftody of the Great Seal was given to 
Sir Nathan Wright, Knight, one of the Kings Serjeants . 
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Ball verfus Bumford. Cafe ioc, 

E Dmund Anderfon being Tenant for Life of Lands then I hf Wifc ; 

as to part to his Wile for Lite, tor her Jointure, »*« Hu*ba j 
then to the Heirs Male of their two Bodies, acknowledges m !E8 l w 
a Judgment to the Plaintiff, and then enters into Co- {! 2 r jJ i ”! ue 
venants with J. S. that he and his Wife wou’d join in a Lia ^, mj 
F ine, which ihould be in the fiiit Place to J. S. and his Eiht^rj) 1 ^ 
Heirs by Way of Mortgage, for fecuring a Sum of Mo- 
ncy, then to the Hufband for Life, then to the Wife for ’ 

Life for her Jointure, then to the Sons of them two in 
Tail, then to the Daughters in Tail; and a Fine was le- rJ° t 

vied accordingly : And there were other Incumbrances ^'. 1 ®, 

upon the Elf ate, prior to the firft Settlement, which J. S. ihe 6 * 
the Mortgagee, or the Defendant Bumford (for whom 
lie was a TruftceJ purchafed in. to Sou? ? 

Judgment. 

Creditor of the Husband’s antecedent to the barring of the Eftate Tail, but the Limitation to them 
voluntary, unlels the Confideration of the Wife’s parting with her Jointure, itad extended atio 
to the Limitation to the Daughter^ 

Edmund Anderfon died without Iflue Male, leaving two 
Daughters of that Marriage, who were likewile De¬ 
fendants. 


G g 


Plaintiff 
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Plaintiff brought his Bill to be let into the Benefit^ of 
his Judgment, paying the Mortgagee what he had rdklly 
paid for that by the Fine; the Eftate Tail was barred, 
and the Judgment let in, and this Settlement on the 
Daughters was voluntary. 

’Twas admitted, that the Fine had barred the Eftate 
Tail created by the firft Settlement, but infifted that the 
Daughters were Purchafors by the Mother s joining to 
barr her Jointure, and letting in the Incumbrance; and 
that that Consideration did extend to the Eftate of the 
Daughters as well as her own. 

My Lord Keeper was of Opinion, that this might 
have been made a good Confideration for both; but it 
was not expreffed in the Deed to be any Conlidcration 
for fettling the Eftate upon the Daughters, but was a 
voluntary Gift of the Wife to her Hulband, and there¬ 
fore the Daughters Eftate n.uft be taken to be voluntary; 
and fo a Judgment Creditor ought to have the Afliftance 
of this Court before them. 


Cafe 101. Spicer verfus Hayward. 

Plaint iff had * R ''HP- Plaintiff had fcduccd his Wife’s Sifter, and 
wife? Sifter, J[ had feveral Children by her, and had given her 
lin , d /M a -u feve ‘ fome Bonds for Payment of Money which were intend- 
by her, and ed as a Provilion for her and the Children, and after- 
Bonds for wards gave her a Weekly Allowance: One of the Bonds 
IvK^afa was P uc ‘ n Suit againft him, and he brought this Bill, 
j^ovjfto^for fuggefting that the Bonds were not given for Money lent, 
children; or any valuable Confideration, and befides that they 
Bond?tSng were fatisfied (meaning the Weekly Payments) and upon 
brought a t ^ ie Defendant’s Anfwer, and Plaintiffs Letters, the Cafe 
mu, fuggeft- appeared ut fupra . 

ing that the 44 J 1 

Bonds were given for no valuable Confideration, but was difinUs’d with good Colls. 


My Lord Keeper laid he could do no more againft the 
Bail then decree the Payment of what was due on the 
Bonds for Principal and Intereft, with good Cofts, by a 
2 fhort 
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jhoitf Day, or elfe the Bill to be difmiflcd with Cofts, 
arid, faid ’twas a Pity he could do no more. 


S'peering verfus Lynn & ux’ & Field Sc at. 

D Efendant gave Security in the ufual Manner, to abide 
the Order on Hearing; and then a Decree was 
made, and a Report upon it, and the Recognifances fried a- 
gainft Fiel<{ the Surety for Non-performance, who pleads 
in Abatement that there was no Order on Hearing; they 
reply, and fet forth the Order on hearing the Report, the 
Order for confirming Nifi , and the Order for making 
that abfolute ; but Defendants rejoin, that in the Title 
of the two laft Orders the Words iff ux ’ were omitted, 


Cafe ic2. 
1 Vern. ' 7 6. 
S.C. 

A Mi {hike in 
the Title of 
an Order a- 
lticniled, tW 
w clmge u 
Surety, who 
gar e a Re¬ 
cognizance 
to abide tile 
Order of 
Hearing. 


but the Body of them was right, and fo they were not 
Orders in that Caufe; yet on Motion the Title of the 
Orders was amended by Order Nifi, iffc. 

It was now infilled that they ought not againft the 
Defendant, who was but a Surety, and cited the Cafe of 
Nortbcott verfus Northcott this Term, where on a Decree 


againll Baron and Feme, all the Procefs of Contempt 
was right, till the Serjeant at Arms, and the Order for 
that was only againft the Baron, and fo was the Seque- 
ftration ; and after the Husband’s Death a Scqueftration 
went againft the Wife’s Jointure, and it was moved to be 
amended, but the Party could not prevail. 

On the other Side it was faid, that this was only the 
Clerk’s Miftake, and was to carry on the Juft ice of the 
Court, and therefore ought to be amended, and cited 
the Cafe of Earl and Earl this Tenn, where Affidavit was 


order’d to be filed after, to fupport a Sequeftration, being 
really made before the Sequeftration, and the Order of 
amending was made abfolute in the principal Cafe. 


Profter 
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cafe 103. Pr oiler verfus Cooper. * T ' 

JJSrfnd T-jEwy Oafcoign, in 1641, made a Mortgage in Fee for 
■tiieProfitsare •“ 300/. to Gilbert Cooper , of Lands of about 30 /. j&«* 
toanSSthe Ann. in 16*2, the Mortgagee took PolTeffion, and in 
ii* Aman** 1660 deviled the Lands to Anthony Cooper; in 1686, the 
r^Jiuereit* 11 * ^evifee brought a Bill to foreclofe, to which the Defen- 
Liut theCofts dants pleaded a Settlement prior to the Mortgage, but 
rmdc h; ir E e S t jj at was f oun( j t0 Jjg fraudulent; and the Wife of the 

Mortgagor had recovered a third Part as Dower againft 
the Mortgagee, fo that the Profits did not anfwer the In- 
tcreft of the Money, which was then 8 /. per Cent, and 
there had been Infancies on the Plaintiffs Part for feve- 
ral Years. 

Mailer of the Rolls. The Plaintiff mull redeem, and 
fhall pay 8 /. per Cent, cnly to the Time of the Ordi¬ 
nance of Parliament that reduced the Intereft of Moneys; 
and tho’ the Profits were not fufficient to anfwer the In¬ 
tent, yet the Arrears cannot carry Intereft, but the Cofts 
and Charges mull 

oat 104. David Eyton verfus John Eyton & Jane 
;ffc ux’ & An. Eyton. 

ofTSiT r Q^ omas fy' ton three Sons, Benjamin, Randall and 
menr admit- •*- David, and the 6th of OMer, i Car. i. made a Set- 
LvilSof dement of all his Lands to the Ufe of himfelf for Life, 
ti» Satie. Remainder to the Ufe of his Wife for Life, then as to 
Ctwyance part to the Ufe or Benjamin and the Heirs Male of his 
{Lam tt/it. Body; Remainder to Randall and the Heirs Male of his 
Body ; Remainder to David and the Heirs Male of his 
Body: And as to the other Part, to Randall and the Heirs 
Male of his Body ; Remainder to Benjamin and the Heirs 
Male of his Body; Remainder to David and the Heirs 
Male of his Body : And as to other Part, to David and 
the Heirs Male of his Body; Remainder to Benjamin and 
* the 
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-^e^ieirs Male of his Body; Remainder to Randall and 
the *Hei r i Male of his Body ; with Remainder of the 
whole to Thomas in Fee. 

^ Benjamin was a Lunatick, and had no I flue Male, and 
pily two Daughters, Jane and Anne (Defendants) Ran- 
ttall died without Mue; David had Mile David the 
(Plaintiff) and John the Defendant who married Jane 
the eldeft Paughter of Benjamin . 

David exhibited his Bill againft Benjamin and John, and 
Jane his Wife, fetting forth, that Thomas his Grandfa¬ 
ther had made fomc Settlement, whereby Part of the fi¬ 
liate did then belong to him, and charged that the Set¬ 
tlement was come to the Defendant’s Hands, and prayed 
a Difcovery of it. 

John anfwcrs, and fets forth that he had fuch Settle¬ 
ment in his Cuftody, and fets forth the Limitations to 
be ut fupra, but that he could not part with it, becaufe 
he was advifed it did belong to Benjamin . 

The Caufe retted upon this Anfwer federal Years, 
and Benjamin died without Mue Male; and his laid two 
Daughters were his Coheirs, and alfo Heirs to Thomas 
the Grandfather. 

Then the Plaintiff mended his Bill, and made Anne a 
Party, and charged further, that in the Settlement by 
Thomas , there was a Provifti, that if any of his Sons 
died without Mue Male, fo that the Land fhouid come 
to any of the Brothers, they fhouid pay to the Daugh¬ 
ter of fuch Brother fo dying, fo much, and that he had 
tender’d, and was ready to pay according to the Provifo. 

To this amended Bill John anfwers and fays, he does 
not underftand the Limitations of Settlements, and that 
he does not know whether he had fet them forth right 
•in his former Anfwer, that he knew of no other Settle¬ 
ment but what was mentioned in his former Anfwer, 
which he had feveral Years fince delivered to Benjamin, 
and had no Copy of it. 1 


117 



n8 _ De Ter m in o S.Trin. 1700. 

Jane his Wife anfwered by herfelf apart, and'*?*?* 
aniwered, and by their Anfwer infill upon their I'itle, 
as Heirs to Benjamin , and deny that they ever faw or 
heard of any Settlement made by Thomas the Grand¬ 
father. 

The Plaintiff had renewed a Counterpart of the De&l 
of Settlement, and there was a Provifo as was mentioned 
in the amended Bill; and there was fome Proof that 
fome Part of the Land had been fold by Randall , and 
enjoyed accordingly, but no other Proof of the Set¬ 
tlement. 

At the Hearing it was infilled, that the Hulband’s An¬ 
fwer, whereby he had confeffcd the Settlement was no 
Evidence again!! his Wife (being in a Matter of Inhe¬ 
ritance) and that without other Evidence of the Settle¬ 
ment they could not make Ufe of this, which they 
pretended to be a Counterpart, yet the Mailer of the 
Rolls decreed a Conveyance to the Plaintiff, and an 
Account of the Rents and Profits; and on Appeal 
this Decree was confirmed by my Lord Keeper, who 
thought, as this Cafe was, the Counterpart would of it- 
felf be Evidence enough at Law of the Settlement. 
Sed Qttare de hoc. 


Cafe io?. 
z Vein. 401. 
S.C. 

A Feme Co¬ 
vert being in- 
titled to 490/. 
on a Mart- 


Burnett verfus Kinafion. 


'T'HE Plaintiff’s Father had married the Defendant’s 
onaMon- o/ ‘ JL Aunt for his fccond Wife, and Ihe was interefted 
SKiUnl * n ^ evera ^ Mortgages for feveral Sums of Money, amount- 
cles to lay out ing in all to 3200/. (which was her Fortune) among 
J^ 52 U which, one was a Mortgage in Fee for 140 oi. from her 
fiukdwlT Brother the Defendant’s Father; after Marriage, the 
Provifion for Plaintiff (who was a Soldier of Fortune) executed Ar- 

him and his ' * • , 

Wife, and 2 tlCKS 

l«heir IffLie; 

the Wile dies without Iflue; the Hutband takes Admini illation to her, and by Will devifes this 
Money to the Plaintiffs before Payment of it, and dies. On a Bill brought againft the Adminiiha- 
tor de bonh non r frt. of the Wife, held there could be no Relief, the Law being with the Defendants. 
This Money belonged to the Adininilkatoi de bom m, (ju of the Wife, and n diitribuwblc amongil 
fra next of Kin. 
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."-tlcLs between himfelf of the one Part, and fome of his 
Wife sJPelations of the other Part, whereby he agreed 
that he would take but 200 /. of his Wife's Fortune to 
his own Ufe, and that the remaining 3000/. of his 
^Wife’s Fortune ftiould be inverted in a Purchafe of Lands 
which ftiould be fettled to the Ufe of himfelf for Life, 
then to the Ufe of his Wife for Life, then to the firft 
and othe£ Sons of the Marriage in Tail Male, with a 
Term toTruftees to raife Portions for younger Children j 
then to the Heirs of the Body of the Wife, and then 
to the right Heirs of the Husband. 

The Wife was no Party to thefc Articles, and foon 
after died without Iffue, fo that all the Remainders 
mentioned in the Articles to the Hufband’s Remainder in 
Fee were fpent, and the Hufband furvived and took Ad- 
miniftration to her, and came to an Account with Kin- 
nafton the Mortgagor for the 1400 /. and he promifed 
to pay the Money within three Months, and in Conii- 
deration thereof had an Abatement of 50/. but he did 
not pay the Money at the Time ; and before it was paid 
Burnett the Hufband died, but before his Death made 
his Will, and thereby devifed this Money (after Debts 
paid) to be equally divided amongft the Plaintiffs, who 
were his Children by his frit Wife. - 

Adminiftration de bonis non , &c. to the lecond Wife 
was granted to the Defendant Mills, and the Queftion 
was, Whether thefe Articles made by Burnett after his 
Marriage, were fuch an Alteration of the Property of 
the Wife’s Money, as that the Husband had Power to 
difpofe of it by his Will, or whether it belonged to the 
Adminiftrator de bonis non , &c. of the Wife, and was to 
be diftributed amongft the next of Kin ? 

For the Plaintiffs it was argued, that tho* this Mort¬ 
gage were an Eftate of Inheritance in the Wife, yet be¬ 
ing but a Security for Money, *tis in Confidcration of 
Equity a Chattel Intereft only, and ftiall go to the Exe¬ 
cutor, and not to the Heir, and is therefore difpofe- 
able by the Husband without his Wife, as other Chattel 

Intereft.' 
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Interefts of hers are; and Nobody can deny but 
a Husband can affign over or releaie a Thing in Action 
of his Wife’s ; and the Wife’s Confent or joining in the 
Articles would nor have alter’d the Cafe, for of the Per- 


fonal Things of the Wife, the Husband has a difpofing 
Power without her Confent; and if this be not a good 
Difpofition, then neither the Hulband nor Wife, or 
both, can after Marriage difpofc of a Perfonaky of the 
Wife ; and whereas it has been faid on the other Side, 


thafi there is a Difference between a Temporary Intereft 
and an Abfolute Intereft, and in this Cafe the Intereft 


of the Hufband is only a Temporary Intereft, that 
Diftin&ion is of no Force where the Difpofition is made 
during the Continuance of fuch Temporary Intereft, as 
it was in this Cafe; and it’s not the fame as if it had 


been a Difpofal by Will, which *tis urged would not 
have been good, for there the Intereft of the Hufband 
is fpent, and the Wife in by Survivorlhip before his Will 
can take Place; as if there be two Joint-Tenants, and 
one devifes his Moiety, and dies, this Court will not 
help againft the Survivor; but if in his Life-time he had 
agreed to affign over, though voluntarily, this Court 
would have made it good. 

On the other Side it was urged that they had the Law 
with them, and no Reafon for a Court of Equity to in¬ 
terpose ; that the Articles were after Marriage, and vo¬ 
luntary,. and that the Wife had done nothing to bind 
hcrfelf; that the Hufband, notwithftanding the Articles, 
-might have fold or afligned; or if the Articles would 
have bound him, yet they could not bind his Wife, for 
he can only bind her by executing his legal Power, 
by releafing or receiving the Money; and his Power 
was but Temporary, and not Abfolute, and he had made 
no farther Difpofition during the Time he was Admini- 
ftrator to his Wife; that notwithftanding thefe Articles, 
the Wife muft have joined in Suit for this Duty, and the 
Benefit of it wou’d have furvived to her; and the legal 
Intereft of a Feme Covert cannot be bound, but by a 
2 Fine, 


In Curia Cancellaria. 121 

piijfjy nor the equitable Intereft without a Decree. And 
Iviajpr General Egertoris Cafe was cited, where a Mort¬ 
gage Vxr.t to a Wife who furvived; and a Cafe where it 
was faid that a Legacy being devifed to a feme Covert, 
her Husband afterwards became a Bankrupt, and the 
Commiflioners afligned over this Legacy, and then the 
bankrupt died, and decreed the Wife furviving Ihould 
have the Legacy. 

Lord Keeper. If a Hufband afligns a Bond of his 
Wife’s for a valuable Conlideration, this Alignment will 
not bind the Wife if ftie furvives; and fo ’tis in this Cafe, 
for the Wife claims Ear amount ; if one Jointenant 
grants a Rent-Charge, can the Grantee come againft the 
Survivor to make it good? Surely no: Perhaps an Agree¬ 
ment to affign might be otherwife, tho’ I think it would 
not: Here is nothing but the a£ 1 of the Hufband with* 
out any Conlideration, and the Plaintiffs have no Title, 
let the Bill be difmifs’d. 
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Cafe 106. 


Fofter verfus Foftcr. 


Di'vifW* of a c TJ/ , I/liam Forfler by Will devifcs an Annuity of j 00 /. 
o^'i'^ per Ann. to A. his Father, for Life, to be iffuing 
'*" ■ to 1* out of the Rents and Profits of Black Acre , and to be 
ini!? Reims paid half Yearly, with Claufe of Diftrcfs, and devifcs 
illmdiwSih White Acre , and alfo Black Acre charged with the laid An- 
jj re ™ r / h nuity to the Defendant, his Nephew, and his Heirs. 

with i’ovm of Diftrefs, enters into the Lands, and by Will devifcs the Arrears of the faid Rent- 
Charge, the Dcvilee fha.ll recover in Equity. 


A. entered into Black Acre, and received the Profits till 
his Death (which was five Years) not being fufficient to 
Anfwer above 50 /. per Ann. of the Annuity, and then 
by Will reciting the Annuity in Arrcar, devifes the laid 
Arrears to the Plaintiff his Wife, and made her Execu- 
—trix; and flic infilled, that this was alfo a Charge on 
White Acre by the laft Claufe (but that was given up) at 
leaft Black Acre was chargeable, and the Plaintiff ought to 
hold over, becaufe the 1 00 /. per Ann. was to be fatisfied 
before the Defendant had any Thing. 

On the other Side, it was faid, that the Devife of the 
Annuity out of the Rents and Profits, &c. could at moll 
amount but to a Devife of the Land itfelf for Life ; 

tho’ 


In Curia. Catipcllaria. 12 j 

the# if it had been a Sum in Grofs, it would be oihcr- 
\vi&, that it was a legal Charge, and the Plaintiff’s Rc- 
^raedy'was by Dittrefs, if that was not barred by A 1 s Kntrv 
* which was his own Fault. 

{ But it was decreed for the Plaintiff; for his Intent was 
)Jain, that his Father fhould have i oo /. per Ann. for 
hit# Provifion, that a Devife of the Rents of Lands is 
the fame as a Devife of the Lands themfelves; and it’s 
the fame Thing alio as to the Profits, and there can be 
no more iffuing out of Lands than the whole Value, ami 
the Court will decree a Sale of the Lands to raiie a 
Sum devifed out of Lands for Children at inch an Age, 
if the Profits will not do it, and the Deviie ol Black Acre 
(charged with the laid Annuity) charges it in his Hands 
by the faid Words for it could not be charged before. 


Wclby verfus Thornagh , & Ux\ & econf. cafe icy, 

n i/'ELBT's Bill was to have the Defendants (the Wile 
' * being Aunt and Heir to Sir Richard Earl) join in a 
Sale of his Lands, which he had devifed to the Plaintiff 
(his Uncle by his Mother’s Side) charged with Payment 
of his Debts. Tbornagh ’s Bill was to fet afide the Will, f . t 
as obtained by Fraud and Circumvention, and to have 
the Deeds and Writings. 

The Court was clear of Opinion, that a Will, as well ' win 
as a Deed may be fet afide in this Court for Fraud and 
Circumvention; but that no fuch Thing was made out 
in this Cafe, but the Heir infilling on it, it was directed 
to an Iffue devijavit vcl non ; and the Bills to be retained," 
in the mean Time; my Lord Keeper was alfo clear ot 
Opinion, that if a Verdi£t went for the Will, the Heir, 
tho’ a Feme Covert, might be decreed lo levy a Fine, 
and join in the Sale. 
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cafe 108. Moyfe verfus .Gyles. 

Ore jomv* ^1 'WO Jointenants of a Church Leafe, one whereof ' 
mint makes J being taken Sick in a Journey, to fever the Jointure, 
<;ift tL oniis and provide for his Wife, lends for the School-Matter of 
^^the Town (who was the only Perfon he could get to 
frovifioii for come at him) and acquainted him with his Intentions, 
intmt to in and defired him to prepare an Inftrumcnt for that Pur- 
joimuret yet pofo> the School-Mafter drew a kind of Deed of Gift of 
to'tlu wife r ^ e f-eafe f fom th e fick Man to the Wife, which he exe- 
herfeif, and cuted, and died; and this being to the Wife, and void 
Law^and” in Law, fhe would have made it good here, but was dif- 
J mifs’d, being voluntary, and without Consideration. 

Equity cannot relieve. 


Colchefter verfus Amot. 

s. c. 

Lefiec of a T ESSEE of a Prebend makes an under Leafe, and 
makes an un- | , the Leafe being pretty far fpent, he requefted the 
u^eLtafe Tenant tofurrender, to enable him to renew, and offered 


|™s to give any Security to grant him a new Leafe for fo 
ilie hutl^e re- many Years as he had to come in his old one ; but the 
Sr!'to* Tenant was obftinate, and would not, unlcfs his Land- 
cjrdawen- l orc j comply’d with fome Demands of his, upon which he 

.dm: him 10 1 ; 7 f 

renw, iho 1 brought this Bill to enforce him to a Compliance. 

he offer'd ° [ 


Security to make up tlfe Tenant’s Leafe again ; the Leflie brings his Bill to compel a Surrender, 
but is Uifrpjflcd, there being no Agreement in the Leafe for that Purjiofe. 


But my Lord Keeper faid, tho’ it were a Benefit to the 
Plaintiff, and no Prejudice to the Defendant ; yet there 
being no Agreement in the Deed for that Purpofe, he 
could do nothing in it, and likned it to Bills of Confor¬ 
mity, and Bills for incloling a Common, in which Cafes, 
if one will Band our, they cannot be decreed. 


In Curia Ganrcllaria . 
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How verfus Nicholl 


Cafe 11 a. 


j A Man had a Term in gorfs, and then purchafed the 
Inheritance, and the Term is declared to attend 
the Inheritance then he becomes Receiver of the King’s 
Revenue; he is liable from the Time of his becoming 
Receiver, aad the King {hall have the Benefit of the Term; 
but if the Term had been Mortgaged to one, who had 
no Notice of its attending the Inheritance, he Ihould 
have held it againft the King. 

Mitchell verfus Eades . ( 


Cafe in, 

2 Vcrn. ’oi. 

.S. C. 


A Sea Captain being out of Service, makes a Letter of 0 . f L;ng 
Attorney irrevocable to the Plaintiff, to receive 


fuch Wages and Pay aslhall after become due to him ; i m«of ai- 
then he goes into Service, and dies, there being at the!“ 

Time of his Death Wages due to him: The Defendant/;'-' 1 );^ 

P -l * • 1 « in ll» .liltr 

as principal Creditor, takes out Admimitration to him j become auc 
and the Plaintiff, who was a Creditor likewife, brought 
this Bill to have an Account and Payment of the Wages, 
and likewife to have a Satisfaction for his Debt. determined 

10. mat he 

cannot compel an Account of Wages, if any due at making the Letter of Attt.rnc;.,' much lull: 
of what after became due* but the Adminilbratoi mult pay according to the Courfe ol Lav.. 

The Mafter of the Rolls was of Opinion, that tho* 
there had been Wages due at making of the Letter of 
Attorney ; yet he could not have decreed the Wages to 
the Plaintiff againft the reft of the Creditors, much left 
as this Cafe is; therefore decreed the Parties to go to an 
Account, and the Defendant to pay according to the 
Courfe of Law, but difmifs’d the Bill as to the de. 
mand of Wages. 


Cham * 
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ofc 112. Champernoon verfus Gulls: - _ 

z \’ern. 3S1. 

A Rent Charge was granted the Plaintiff, with 
grmi 5 vi a 8 jlJl Claufe of Diftrefs, and a Covenant in the Deed, 
Ken 1 -Charge that the Land fhonld be liable to the Diftrefs; the Grantor 
of Diitrefs,*' died; the Defendant, who thereby became Owner of the 
nant^iuir the Land, was an Infant, and his Mother, upder whofe 
bfiiliSc’uf Guardianfhip he was, fuffered the Rent to run greatly 
the Diitrcfi, in Arrear, and feveral Suits were brought at Law ; and 
Rent-clurge by Reafon of the frequent Diftreffes and Suits, it was 
inArrear all) difficult t0 g et Tenants for the Lands, and the beft was 
and no w- not made of them, nor fo much Cattle kept on the 
IS; and the Lands as elfe would have been; and after the Defendant 

nanted^yw came ^g c > the Rent for the Reafons afbrciaid came 
the court more and more in Arrear. 

would not 

Decree the Grantor to fet out a Diltrefs, or that the Grantee ihould hold the Land till finished, 
nor vary the Agreement of the Parties. 


The Plaintiff pretending, that no fufficient Diftrefs 
could be had on the Land, brought this Bill to have a 
Decree to hold the Land till he (hould be fatisfied; and 
that the Land might be decreed to ftand charged with 
the Arrears and growing Rent; but the Bill was dif- 
-- mifs’d, becaufe it did not appear, that there was any 
Fraud in the Defendant to prevent the Plaintiff of his 
Legal Remedy, which might intitle this Court to give 
him another. 

The ’Plaintiff petitioned for a Re-hearing, and the 
17 th of July the Caufe was heard before the Lord 
Keeper . 

5 Twas faid for the Plaintiff, that if the Rent had been 
granted without any Claufe of Diftrefs, or other Remedy 
at Law, he might have had Relief here; and (hall we be 
in a worfe Condition, becaufe fome Remedy at Law is 
provided, tho’ not a fufficient one, and the Cafe of Dr. 
Tborndyke and Allington , 2 6 Jan. 18 Car. 2. Morgan 
verfus Cough , and Morgan verfus Heron , were cited, where 
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' and Poffeffion of the Land was decreed here 5 and ’twas 
f a ;d . where a Bond has.been entered into, with Condition 
vo convey Lands, this Court will Decree the Con¬ 
veyance, tho* the Parties have agreed the Meafure of the 
Damages. 

.On the other Side, it was urged, that the Cafes cited 
were not like this here; you afk to alter the Nature of the 
Thing which is a Rent, and a certain Remedy for it by 
Diftrefs; and you afk the Land, inftead of the Rent; and 
if you would have us decreed to fet out a Diftrefs fufficient 
to Anfwer all the Arrears; it is the fame Thing as a De¬ 
cree againft us to pay the Money which we cannot in 
Juftice be decreed to do. 

My Lord Keeper continued his former Opinion, and 
cited the Cafe of the Earl of Warrington verfus Langham, 
againft the Plaintiff, and affirmed the Decree. 


Cnttcrlack verfus Smith . 


Cafe 1 13. 


A Man devifed Lands to A. and J 3 . in Truft to be 
fold for the Payment of his Debts, and makes 
the fame Perfons Executors, and the only Queftion was, 
Whether Bond Debts fhould have a Preference, or all 
Debts be paid PariPaffu? The Difference was taken, when 
the lame Perfons that are Truftees to fell the Lands, are 
Executors likewife, and where not for in the former 
Cafe, after the Land is fold, it is Affets, even at Law; 


1 Vern. ios . 
S. C. 

Where Lands 
are de\ifed to 
Executors to 
be fold for 
Payment of 
Debts, the 
Money be¬ 
comes le¬ 
gal Afl'ets, 
and Debts 
lhall be paid 
in a Courle 
of Admini- 


and therefore to decree them to pay otherwife than ac- ftrali011 - 
cording to the legal Courfe, would be to decree a De- 
vaftavit. 

My Lord Keeper took Time to confider of it, and 
afterwards delivered his Opinion, that Bond Debts mull 
be preferred, and the 23 December 1700, at Pmris-Houfe , 
in the Cafe of Bickman verfus Freeman , was a like Decree 


and Difference. 


De Term* S. Mich. 1760 . 


128 


Cafe 114. Sir John Champ ant verfus Lord Ranting 

L ORD Ranelagb was Vice Treasurer of Ireland , and 
Sir John Champant was bis Deputy^ Recci.ver there, 
.and my Lord was indebted to him upon'his Account, 
and gave him a Bond for the Money ; and if was then 
agreed between them, that three Fourths of what he 
lhould receive for my Lord’s Fees, fhould; be applied in 
Difcharge. of the Bond; but afterwards tiiy Lord drew 
Bills on him, for Sums which amounted to more than 
all the Fees he had received, and Sir John paid the Bills; 
and the Queftion was, Whether, this lhould be adjudged 
a Waiver of the Agreement by my Lord, or whether 
fhould be adjudged a Folly in .Sir John to have paid thefe 
Bills j and therefore he to be allowed no Intereft on the 
Bond, becaufe he might have applied this Money to dif¬ 
charge the Bond, 

My Lord Keeper was of Opinion, that the drawing 
thefe Bills,; and paying, of them, did not amount to 
any Waiver or Alteration of the Agreement; and there¬ 
fore Sir Johns Receipts muft fink the Intereft upon the 
, Bond. .... 

a Bond made Nflfe, The Bond was made in England and lent over 
i" to my Lord’s Correfpondent in Ireland , and the Money 
to iheObiigec to be paid there, and it was not mentioned what Intereft 
Money "to l» e fhould he paid ; and my Lord Keeper was of Opinion, 
(I‘id ■toui^haf it fhould carry Irijh Intereft. 

carry Irijh Lltereft. 

Harvey verfus Eaft-India Company. 

C* 

After Service /T^HE Plaintiff had a Decree againft the Defen- 
ixecutionof JL dants for a great Sum of Money, and ferved them 
gaSitTaw- a ^ Xli °f Execution in the ufual Form; and they 

porarion, the 2 not 

next Procefs, 

is a Diflring*t, and after that a Sequeftration, which being once awarded, they can never after come 
and way to enter their Appearance, as they might have done on the which Iffues for that , 

very Purpofe, to compel them to appear; but the appearing being pall, the Procefi muft go on, ■ 
becaufe the Appearance being only in Favour of Liberty, can be of no Service to a Corporation, 
which cannot be committed. 


f 

L. 
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not performing the Decree, JaTniftringas ( the next Pru- 
cefs againft a Corporation) was awarded, and 40 s. If- 
^ 4 ues returned, and after, on a Motion, a Sequeftration 
/ was ordered mfi, isc. and now they pray’d to enter their 
Appearance with the Regifter upon the Difiringas, and to 
difeharge the 'Sequeftration. 

*Twa$ urged, this might well be done, becaufe it was 
cAly a Contempt, from- which a Corporation ought to 
have Liberty, and an Opportunity to clear themfelvcs, 
as well as a Common Perfon ; and tho’ they cannot An- 
fwer the Contempt on Oath, nor be committed if found 
againft them ; yet there is no Reafon why they fliould 
not have an Opportunity to defend themfelvcs. A Peer 
lhall conteft a Contempt, and mult enter his Appearance, 
yet he lhall not Anfwer upon Oath (unlefs, perhaps, for 
a Contempt againft the Peace) and if condemned, he 
cannot be committed ; but a Sequcftratioivgoes ahfolutely, 
and a Corporation muft Anfwer Interrogatories, as they 
anfwer a Bill, under their Common Seal, and cited 
the Cafes of Dauby verfus Laxrjon, Foftcr verfus CbrijVs 
Hofpital, Hill, 1 1 W. 3. and a Cafe where an Appearance was 
enter’d on a Difiringas in Procels for want of an Anfwer r 
And a Sequeftration muft not go, right or wrong, and a 
Corporation has no other Way to defend themfelvcs 
againft the Sequeftration, but this. 

It was likewife urged, that the very W 7 rit of Difiringas 
is to diftrain them to appear, and mentions to be, only 
becaufe they cannot be attached by their Perlons; yet 
now they would not have us appear, and the Court is 
ad facicnd . & recipiend. and ’tis abfurd to fay, that 
Judgment Ihould be given againft us, without having 
an Anfwer. 

On the other Side, ’twas faid, that the Kxamination 
for a Contempt was for the Benefit of the Plaintiff, and 
is to be upon Oath ; which, if fuch Appearances were 
admitted to Corporations, would be loft to the Plaintiff; 
that the admitting of fuch Appearances is only in Favou r of 
Liberty, and not neceffary to Corporations, which cannot 

LI be 
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be committed; that agatnfh? private Perfon^ie Plaintiff 
ihall have Body,Lands, and Goods; againft a Corporation 
Sequeftration only ; and as the Plaintiff has many tiff J 
vantages againft a Corporation, ’tis realonable he Ihould < 
lofe no Advantage, and as a common Perfon has Ad¬ 
vantage by appearing, io has the Plaintiff too; for if 
found in Contempt, the next Procefs is a'Commitment, 
which die would be a Proclamation, and then a Coii.- 
miffion of Rebellion, &c. and the Cafes cited are of 
very little Moment; for thefe are of Appearances faid 
to be enter’d, in Purfuance of an Order, io not of 
Courfe; and it does not appear any Notice was taken of 
them in Court; but they pa'Ted fub ftlcntio ; that they have 
now a proper Time to defend thcmiclvcs upon this Order, 
for the Sequeftration is order’d only niji Caufa ; and they 
might fhow for Caufc, that they have paid the Money, 
or performed the Decree (if the Truth be fo.) 

Cur. The Defendant’s Precedents are of no Weight, 
becaufe in all of them, natural Perfons, as well as a Cor¬ 
poration, were Defendants; and the Orders being in gene¬ 
ral Terms, may be reafonably expounded to mean only 
the firft, and alfo are all ex parte, and abfolnte, the 
Party is not to be heard upon any fubfequent Piocefs, 
why more upon this ? the Appearance enter’d of common 
Perfons is in Favour of Liberty; and the Plaintiff has a 
mutual Benefit, which here he cannot have, nor can the 
Defendants lofe their Liberty. If you had come and 
ihown any Irregularity, that might have been Caufe to 
Difcharge the Order ; but iince you do not, let the Order 
be made abfolute. 

Then they pray’d a further Day to be heard, which 
being granted, they appear’d, and made feveral Obj eft ions 
to the Service. 

1 ft. That there were feveral Variances between the 
Writ of Execution, and the Copy of it left with the 
Company; but upop reading of them, the Variances 
appeared not to be material, fo that Objeftion was 
over-ruled. 

2 idly. 



In Curia Canccllaria. 


idh. 


/ • — 

^that the Writ ^Execution was not of the 
‘whole Decree, for the Decree quod computet was left out, 
^’.yid nothing in, but the Decree to pay the Money hated 
J by the Mailer’s Report; but that was over-ruled, for 
that it’s liotNnecciiary the Writ of Execution ihould con* 


tain any moi^. 

\ ^dly. U\vas objc£led, that the Service was upon the 
^overrfor of the Company only, who has no Power 
over the ■‘Company’s Calh, and could not pay the Money 
decreed ; and ’twas laid, the Service ought to have been 
on the Committee; but this was likewii'e over-ruled, for 


then, if the Committee would not meet, or not admit 
the Party in to ferve them, there could be no Service, fo 
the Order was made abfolute. 



Barret verfus Wells & econtf. 


Gtfe lie. 


T HE Plaintiffs Tellator lent William Wells yee/. 

upon Mortgage for ir oo Years, afterwards the jvtSipp 
Mortgagor deviled the mortgaged Prcmiffes to the Dc- XI? lL-'* 0 ' 


iendant’s Father, for ever, and his Heirs lawfully begot¬ 
ten, upon Condition, that he pay all my Debts, fo that 
none may be a fuffercr by me. 


faults, and 
tlie i'crfou 
intit ltd to 
redeem, not 
kuovinghow 


much was due 


fot the Inttrt 1 !, i - informed hj tin Heir of the Mortgagee, rlut it was confideraMy lef than ready 
it was; v: .ereupou he let ties n upon his Marriage, .a Subii'.'i only to fo much ; thole who Jem- 
under thi. Settlement, shall redeem accordinglj, without being obliged to pay the Sum conceji'J 
foi the fraud. 


The Devifee lets the Intcreft run in Arrcar, and there 
being i o /. due for Intereft:, gave Bond for itSo the 
Plaintiff, and afterwards there being ioo/. more due 
for Intcrell, gave Bond for it, and like wife for ice /. 
more due for Intereft; afterwards the Devifee of the 
mortgaged Premifics died. 

The Defendant his Son and Heir, being about to 
marry the Daughter of one Parry , he went to the Plain¬ 
tiff to enquire what was due on the Mortgage; and 
the Plaintiff being defired not to difeover the Bonds by 
the Defendant’s Mother, and as it was believed with the 

Defen* 


v 
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Defendant’s Privity, for*Tcir of fpoiling th^tfarch, ihc 
faid, there was only *coA due, and that all Inreidl 
was paid, and that upon Payment of that, ihe wouhh^ 
deliver up the Mortgage. ' 

Parry, upon that agrees to marry his Daughter to the 
Defendant, and Articles were made for/reding thefe 
mortgaged PremifTes upon the Marriage, and*the Mar¬ 
riage took Effe£l; and now this Bill being brought h> 
forc-tiofe, and a crofs Bill to redeem. 

The Defendant infilled, he ought to redeem without 
paying the zoo A fecured by the Bonds, for that, as it 
was laid, the taking the Bonds was Payment of the In- 
terell, and had turned the Debt into another Plight, 
and the Mortgage was thereby difeharged of it; or how¬ 
ever, that the Plaintiff having informed Parry , that there 
was only 500 A due upon the Mortgage, and in Conii- 
deration of that, he marrieu. his Daughter, and had the 
Lands fettled, fhe lhall not now be admitted to charge 
the Lands, with any more than fhe then infilled to be 
due ; and that the Devifee of the mortgaged PremifTes 
to the Defendant’s Father, was an Entail, and fo not 
chargeable with the Bonds. 

On the other Side, it was faid, that the taking the 
Bonds for thelntereft, was only as a farther Security, and 
did not difeharge the Land; and that the Devifc was a 
Fee-Simple, and not an Entail. 

The Mafter of the Rolls was of that Opinion, as to 
• s the firfh, and laid, he inclined to be fo as to the other; 
,but was of* Opinion, that the Difcourfe of Barret to 
Parry had difeharged the Lands from being liable to more 
than what fhe then pretended to be upon them, and fo 
decreed a Redemption upon Payment of the 500 /. with 
Intercft from that Time, and without Colls. 

-> 1 


Hutchin 


Hitchih verfus Hit chin. 

t 

* 

(yAmuel Hihfiin, the Plaintiff's grandfather, made a Mort- 
^ gage foLMOO Years, which was faiisfied, and after 
Uiis Death^rffigncd to Sarah his Relift (who was intit led 
q^©owf?r of his Fftate; and died, leaving Gyles, the Plain¬ 
tiffs Father, his Son and Heir; who being indebted made 
his Will, and thereby devifed Tcveral Lands to his Wife 
Sylveftra, but did not mention it to be in Satisfaftion of 
her Dower, and devifed the Reliduc of his Lands to Ins 
Executors till his Debts paid. 

Sylveftra brought her Writ of Dower, and recovered 
her Dower, and ziol. Damages, the Heir brought hn 
Bill to be relieved againft the Recovery, and lhe brought 
her Bill to difeover the Profits, and to fet the Term out 
of the Way. 

*Twas urged, that this Devjfc mull be in Satisfaftion 
of Dower, and that the Heir might have helped Inmlcll 
at Law, by fetting up the Mortgage againft her; and 
tho* he had omitted to do that, yet he ought to be help’d 
here, and the rather Ixcaufj (he is a Plaintiff iikevvile, 
and comes for the Aid of this Court to be help’d again!! 
the Mortgage Term. 

Lord Keeper. Sylveftra s Bill is only againif the Trus¬ 
tees of the Father, to have an Account of the Real and 


Cafe 117. 

Dcvife of 
Lands io a 
Man’s \Vif s 
viid was in- 
ijilfd tol.iov. - 
«, wiiljoui 
laving in Re- 
coni|'Cacf or 
S.ni-faaion 
oi hcrDovm, 
held 10 be a 
voluntary 
Gift, and 
1 H< Karr of 

I JuV. ei 


Pcrfonal Eftate, and to difeharge the Debts ; yyu don't 
pretend but a Dowrefs is to be relieved agaimb 
tisfied Mortgage, fo fhe mull in this Cafe; You don’t 
infill upon Lady Radnor’s Cafe to be againft it. The Heir 
mull be relieved againft the Damages till the Debts paid; 
let a Matter fee when fufficient was raifed to pay the 
Debts and Defalkt out of the Recovery ; the Dcvifc is 
not to be looked upon as any Recommence or Barr of 
Dower, but a voluntary Gift. 

Note ; It feems the Defalcation out of the Recovery 
muft be in Proportion to the Profits Sylveftra receives on 

her being admitted to the Term. 

M m Johnfon 


* 

V.'iVK'Tv . ; 

V. .• 

.1 d 

M.i;a 
ga:..'! ■■ 

1 lor in Ki 
\ our of a 
1 )-j .> n.L,. 
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cafe n 8. Johnfon & ux' verfus Northcy & aV, and 
Blake & al 1 verf.'Johnfon & ux 1 & al\ 

E. 

Dcc-ee tofct A | 'HE Lady Henrietta Wentworth , who whc A Daughter 
aiidt- a Deed 1 and Heir of the Lord Wentworth, and ‘ Ci'diri- 


I)cc r ee to fet 9 • n *-• J ->auy nennena n cnin'ui *«/, wuu ivuLigiiLt; 

aiidt- a Deed 1 and Heir of the Lord Wentworth, and ‘ Ci'diri- 
vhercby a daughter and Heir of the Ear! of Cleveland , by a Deed 
u'S Hi'c? 4 nl 1684, fettled her Eftatc after her own Death upon her 
vid^^iDd ^ ot ^ er L^y Philadelphia Wentworth and her Heirs; 
aaJ after but this Deed was lecretly made, and always kept by 
llrld! in the her : Afterwards fhe made her Will, and thereby devi- 
^ri^ildtt) l he Eftatc to her Mother for Life. Afterwards 
fVihid for when fhe lay on her Death-bed, fhe called for the 
i).‘S^!;h 1 a Deed, which till then Hie had kept privately by her, and 
Ini .!™tr!m delivered it to her Mother, <*nd told her Ihc gave her all 
foD .-iftorj- fbe had, and foon after died. 

jrtgly; null ro , 

luu* liit- } rjiof.t of the fir ft Decree has opened that Decree again, and left the Defendants at Liberty 
to ctujiioveti it over again. 

After her Death, the Lady Lovelace , who was Aunt 
and Heir to Lady Henrietta, and alfo Heir to both the 
Earl of Cleveland and Lord Wentworth , pretended a Title 
to the Eftate, under a Settlement made in 1638, and 
ctherwife. 

Thereupon the Lady Philadelphia brought a Bill againft 
her to difeover her Title, and to have the Settlement de- 
" \ Iivered pp, as being revoked. 

V. T ittiy Lovelace by her Anfwer infilled on her Title, 
under the faid Settlement of 1638, and mentioned, that 
the Deed of 84 was unduly obtained, or was a Truft 
for Lady Henrietta, and confequently for her who was 
her Heir, and that the Will was not fairly gained. 

In this Caufe Witnefles were examined, and Pub¬ 
lication palled, and the Caufe heard ; and a Decree 
by Default againft Lady Lovelace, that the Settlement 
of 3 8 Ihould be delivered up, and a perpetual Injunc¬ 
tion nifi, life, and no Caufe being Ihown, that Decree 
was made abft lute, and figned and inrolled; then 
3 Lady 


- Cjfacclla ritf. i ] 5 

Lad/ iAt-r \ r e mcd, leaving the Lady JohnJon her Gran- 
daughter aiid Heir. 

The Lady Philadelphia made her Will, and thereby de¬ 
viled all henjiilatc, (being thi^flate mentioned to have 
been beforejAtlcd upon her by her Daughter) to the De¬ 
fendant b/orthey, Sir Robert Howard and Sir William Smith 
ftfofeh flnee dead) and their Heirs in Trull, to be fold 
for the Payment of her Debts and Legacies, and the Sur¬ 
plus to be equally divided between them. 

The Creditors and Legatees of Lady Philadelphia 
broulit a Bill againft Sir Henry JohnJon and his Wife, and 
Nortbey the furviving Truflec, in Lady Philadelphia's Will, 
to have the Benefit of the Decree obtain’d by her againft 
the Lady Lovelace , and that the filiate might be io’id, 
and their Debts and Legacies paid. 

Sir Henry JohnJon anti his Wife brought their Bill upon 
their Title, under the Settlement in 3 8, or as Heir at 
Law, and to have the Deed of 84, and the Will of 
Lady Henrietta fet afide. 

Publication palled in the Creditor’s Caufc, and then 
Northey put in a Plea to the Bill of the former Decree, 
and other Matters; but that Plea, upon the arguing, be¬ 
ing ordered to Hand lor an Anfwer, the Caufc pro¬ 
ceeded, and Sir Henry JohnJon examined fcveral WitneiTes 
as to the Deed of 84, and Will of Lady Henrietta. 

The Caufcs coming now to be heard, it was infilled 
on by Sir Henry JohnJon , that the Creditor’s Bill joeing to 
have the Benefit of the Decree obtained againib JLadj / 
Lovelace , he was not bound by that Decree, tbo’ figned 
and inrollcd, but was at Liberty to controvert all that 
Matter over again, before the Court could decree the 
Execution of that former Decree. 

My Lord Keeper feemed to be of Opinion, that the 
Creditors, who arc in Nature of Ccjhii qne Trujl , having 
brought their Bill to execute the Decree, had opened it, 
and at laft, after long Debate, a Trial was dirc£lcd, if' 
the Deed of 38 were revoked or not. 


Bickham 
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Cafe 119. 


Bickbam verfus Freeman . / 


T HE Cafe was no>finore than this; a^Man devifes 
Lands to be fold for Payment of Debts, and 
makes the Devifees Executors; and the Qu&ftion was 
Whether the Debts ftiould be paid in Proportion, or ac¬ 
cording to the Courfe of Adminiftration. 

My Lord Keeper having taken Time to confider of it, 
till this Day, now delivered his Judgment, that they 
muft be paid in a Courfe of Adminiftration, becaufe 
where the fame Perfon is Executor and Truftee, the Land 
when fold is legal Affets, otherwife; when the Truftee is 
Executor, there they fhall be paid in Proportion. 


• D E 
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In Curia Cancellaria:. 


Palmes verfus Danfry. 


Cafe 1:0. 


I N this Cafe one Qucftion was, Whether when an E- a Guardian 
ftate defeends to an Infant, fubjed to Incumbrances, fSEo-’ 
the Guardian mult or may (without the Di red ion of 
a Court of Equity) apply the Profits to difeharge the f£ e ^ t on f of 
Incumbrances, or the Intereft of them? Or whether S 
they fhould not be accounted Perfonal Eftate, and fo LSffi- 
the Adininiftrator of the Infant intitled to them, if the re ' 1 °i 

, r ■ 1 • otherRcal lii- 

Infant die during his Minority, cumbran* 

The Court held, that the Guardian might without 
the Diredion of the Court, pay the Intereft of any Real 
Incumbrance, and the Principal of a Mortgage, becaufe 
that is a dired and immediate Charge upon the Lard? < 
but not any other Real Incumbrance. 

Another Queftion was. Whether a Dowrcfs has a a Dovkl 
R ight to redeem a Mortgage ? And my Lord Keeper de- Jedm"?” 0 
clared his Opinion to be, that Ihe had, paying her Pro* 
portion of the Mortgage Money, and to hold over for tiunti/.V 
the reft; and diftinguilhed it from Lady Radnor's Cafe, 
for there was a fatisfied Term, and the Hulband had a 
Power to barr her, by affigning over the Term, which he 
did; but here it’s only a Mortgage, and againft the Heir. 

N n Bromley 
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Cafe 12 1 . Br 

2 Verm 416. 

j A Cafe was ordered tp be made, and y.as thus; Sir 
hii Eitate^on J~\ Rowland, 7 fcrA/<?ynaving a confidcraftlc Real f'ftite, 
an ^ being niuch indebted, and having n/SWn, but fevc- 
g*™* ral Daughters, made a Settlement of his EftaW jgnJjiru- 
vithiHrrer«f Iclf for Life, then to Truftees and their Heirs in Trull. 
thSTS'inai- t0 foil* and to apply the Money for Payment of Debts, 
hT gather ant ^ ol ^ ler Purpofes mentioned in the Deed, with a Power 
a Portion, of Revocation. 

a ,J com- 

t> ,nt.', that the Husband fhall have the Eftate 1500/. cheaper than any other ; after he by Will re¬ 
voke.-. the Settlement, gives the Husband i$oc /. and ^ies ■ this Legacy held to be in Satisfadion of 
Kic xy.al. leaned tn the Settlement. 


omlcy verfus Jefferm. , 


Afterwards he married one of his Daughters to the 
Plaintiff Bromley , and gave a conliderable Portion with 
her, and entred into a Deed, wherein, after the Recital 
of this Settlement, he covenanted, that if Mr. Bromley 
fhould be minded to purchafe his Eftate of his Truftees, 
they fhould fell it him i 500 l. cheaper than any other 
Purchafor would bona fide pay for it; provided that if 
Mrs. Bromley his Daughter fhould die without Iffue Male, 
the Deed to be void. 

Afterwards Sir Rowland's Incumbrancs being much al¬ 
tered, he makes his Will, and therein reciting the Settle¬ 
ment he had made of his Eftate to be fold, he docs by 
his Will revoke that Settlement, and devifes the Eftate to 
his Graphfon Green (who was an Infant) but devifes a 
, <Ce«fu of ten Years therein to his Executors for the Pay¬ 
ment of his Debts and Legacies, and gives 1500/. to 
the Plaintiff Bromley , 500/. to his Wife, and 100/. a- 
piece to their Children, and dies. 

The Plaintiff brought this Bill to have a fpecifick Per¬ 
formance of the Covenant, and that he might have the 
Eftate 1500/. cheaper than any one elfe wou’d give for it. 

The Dtfcndant infilled, that the Legacies devifed bv 
the Will, were in Satisfa&ion of the Covenant, and had 
examined Wirneffes to prove it; and the Plaintiff ex- 
3 amined 



I 


> I n Curia C ancellaria. 

\ mined WitneSsjto prtwe the contrary, for the Will 
mentioned ndoling of the Matter one Way or other. 

A’f'fiifflearing, ic was debated, whether any of thefe 
Proof^coiHd be read. L 

The Plaintiffs Council urged, they might, and that 
it was bufftke my Lord Cbcyncy s Cafe, where a Man 
d.evj|<:- c to his Son John, and has two Sons of that Name. 
vVitneffes may be examined to prove which he meant; 
the Defendants would have it prefumed, that this Legacy 
•was, in Satisfaction of the Covenant, the Will fays no 
fuch Thing, and we would read Witneffes agffnit this 
Preemption ; and the Cafes of Furfler verfus Mura, and 
Cordell verfus Woden , &c. where it was laid, Witneffes 
were read to fuch Purpole. 

Lord Keeper. As Matters have been fettled fince my 
Lord Falkland’s Cafe, they cannot be read; for it would 
be a Way to introduce Incertainty, and make the Court 
Arbitrary; and that Cafe was much Wronger than this, 
for there the Evidence intended to be made Ufc of were 
Letters of die Teilator’s own Writing, and yet were 
i Ceded ; and the Evidence w'as not read in my Lady 
c; •*« borough's Cafe, to make any Conftrudion in Law, 
for . e making one Executrix, is a Gift in Law of the 
Peffo al Ellate ; but the Proof read was to Dull a Con- 
itrutbon m Equity, which has been but a late one, 
neither .hat, where a particular Legacy is given to an 
Executor, he fhali be oufted of the Reiidue. 

The Mailer of the Rolls i aid, he thought'it was, 


plain from the Will itfelf, that the Legacies were in¬ 
tended to be in Satisfa&ion of the Covenant; lor it re¬ 
cites the Settlement, and revokes it, which is by Con- 
feque ce a defeating of the 1 500 l but however, a 
Cro-t of Equity is not obliged to decree a Sped tick Exe¬ 
cution of all Covenants or Agreements, be they on never 
fo valuable Coufiderations, but will confider all Circum- 
flancev, and Sir Rowlands Circumllances, and the Con- 
dilion ’ot his Fortune being fo much altered, and there- 

upon his Purpofe to much changed, that if a Specific!*. 

Execution 
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Jr 


Execution of this Covenant ftioulcf decreed, the 
whole Will would be defeated; and therefore he thought 
that it ought not to be executed in this CSie j ^<d of 
the fame Opinion was iW Lord Keeper , and diimifs’d 
the Bill. * { 


Tate verfus Fettiplace. 

S I R Rowland Lacy feifed of the Manor of Fudlicot , 
made a Mortgage for 1000 Years to Henry Heyling, 


Cafe 122. 

a Verm 416. 

S. C. 

A Portion of 1 
40c. 0 1. de- 

Land s to a for fecuring 6000 /. and Intereft, and afterwards by 
JimS/ Deed an ^ Fine fettled the fame to the Ufe of himfelf 
f j l!' li f e ^ on ‘ f° r Life, Remainder to the Defendant Rowland Lacy 
and B. to be his Son in Tail, with other Remainders over, Remainder 
^ 5 ^ to himfelf in Fee, and being feifed of feveral other 
MaS'f EHatcs, moft of which were Reverfions expe&ant on 
which Mould Ellates for Lives; and being greatly indebted to other 
Perfons, and having one Daughter, named Arabella , made 
SSft fuci« hi* Will in Writing, and thereby devifed the faid Lands, 
c.onfwtt.rnen an d all his Lands not before fettled in Tointure to Dame 
n'.uc 1030 1 . Arabella , his Wife, and to Sir Edmund Fettyplace and 
Laughter* Charles Fettyplace , and their Heirs upon Truft, that they 
Yrir'ot'A^c* IhouId by Sale thereof raife Money to pay his Debts, 
Decreed her provided, that upon Payment of Mr. Heylins Mortgage, 
fhuuidhnk the faid Mortgage fhould be kept on Foot for fecuring 
“-the Portion therein after mentioned, to Arabella his 
^Weir^and Daughter, and his other Legacies and Debts, if the 
>?t to uitri-^ands devifed were not fufficient to pay the fame, and 
iirongiy 'In-* thereby devifed to his faid Daughter 4000 /. for her Por- 
a Legacy ^ t * on * ^ fhe married with the Confent of his Wife, and 
and as tuch Truilees, to be paid at her Age of 21, or Day of Mar- 
hMh'syiri- riage, which fhould firft happen; but if fhe married 
nut court. wlt [ H)UC fuch Confent, then he gave her 1000/. only 

for a Portion, and no more, and made his Wife Execu¬ 
trix, and died. 

Arabella the Daughter died foep after, being about 
fix Years of Age. 


3 


After- 
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^Afterwards JjfaVie Arabella the Widow, married the 
Pbuhti ff r^gf/ and took out Letters of Adminiftration to 
Arabela T her Daughter, andlmade her Will, and her 
Lusbana Mr- Tates Executor And Devifee of all, who by 
Virtue ther^jf, pretended to fife* intitled to a Moiety of 
the 4000 /. ’.devifed by Sir Rowland to Arabella the 
Daughter ; and alfo to fo much of the Perfonal Eftate 
At tfir Rowland, as was not fpecifically devifed aw3y; 
for that he had made Provifion for Payment of his Debts 
by his Lands, and had, as was pretended, dire&ed the 
Perfon who drew his Will, to give his Perfonal Eftate to 
his W T ife; but that he had omitted to do, becaufe, 
he thought, that the making of her foie Executrix, was 
a Gift of it in Law, and had examined one Brooks an 
Attorney, who drew the Will, to that Purpofe. 

Mr. Tates brought his Bill to have an Account of Sir 
Rowland's Perfonal Eftate; and that he might have the 
Surplus of it, and for a Moiety of Arabella's 4000 /. 

Rowland Lacy the Infant Hey-, brought a Crofs Bill 
againft him, for an Account of the Real and Perfonal 
Eftate of his Father. (Dame Arabella having in her 
Life Time been the only afting Truftce.) 

The Creditors brought their Bill to have the Truft 
performed, and their Debts paid. 

An Account being dire&ed to be taken, and the Mafter 
having made his Report on hearing thefe Caufes before 
my Lord Somers , affifted by the Mafter of the Rolls; as 
to the firft Demand of Mr. Tates' s touching the Sur¬ 
plus of Sir Rowland's Perfonal Eftate, Mr. Brooks' s Depo* 
lition (which was admitted to be read} was inlifted on, 
and Lady Gainsborough's Cafe relied on, as a Cafe in 
Point; but as to that, the Bill was difmifs’d, and the 
Court took farther Time to confider of his Demand of 
the Moiety of Arabella's Portion; but before any judg¬ 
ment was given therein, the Seal was given to Sir Nathan 
Wright , and then Mr. Tates petitioned to have his Caufc 
reheared. 

The 
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The Caufe coming now tp be reheaiu before my L 
Keeper , aflifted with the Mafter of I ous K as to the jie» 
mand of the Perfonal Eftate, the former Order v as con¬ 
firmed and the Bill difmifs’d. . * 

As to the other Demand of the Moiety of Arabella's 
Portion, ’twas infilled, that it was a Legacy to her, and 
might have been fued for in the Spiritual Court (tho* it 
were charged on Land) and no Court would have'prbhi* 
bited them, and by their Law it would have been re- 
covered, tho* (he died before the Time of Payment; and 
where this Court holds Plea of Matters of Ecclcfiafticai 
Conufancc, they ought to judge according to the Civil 
Law; that this Cafe differs from all the Cafes cited on 
the other Side, touching the finking of Portions in Lands, 
they being all in Cafes of meer Trufts, wherein the 
Chancery alone had the entire Jurifdi&ion, and where 
no Suit lay in the Ecclefiaftical Court for it, and might 
have given Sentence for the Appellant, according to the 
Civil Law. 

On the other Side, it was fa id, that the Precedents 
were the fame in Effect with this, and particularly the 
Cafe of Pawlet and Pawlet, and no real Difference be¬ 
tween them ; and of that Opinion was my Lord Keeper 
and the Mafter of the Rolls , and therefore difmifs’d 
the Bill, as to this Demand likewife, and this Difmilfion 
was affirmed in the Houfe of Lords. 

Blake verfus Johnfon. 

One bem in C 0ME Deec k havin g ken unduly obtained from theLord 
n Q Lovelace fome few Months before his Death, which 
dravnlnto h e being fenfible of, made his Will, and devifed all his 

Conveyance E ^ ate m foft Pkce for Payment of his Debts, and the 
of his Ettate, Surplus to other Perfons. 

after makes 

his Will, and The 

theleby de- 

vifes all his Land to be fold for Payment of his Debts, his Creditors may fet afide the Conveyance 
having a Right in Nature of an Equity of Redemption, as the Teftator himftjf had, tho’ urged' 
that it was but in Nature of a Chou in Action, and not affig n^ hk. 6 ’ 

a 
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~’^Che Creditors brought this. Bill to be relieved againft 
the*S^>eeds, ard tp have the/Lands fubje&ed to the 
Pay irari^of^their Debts. . J 

5 Twas\)Bje$ed, that if there Deeds had been unduly 
obtained (which was deny’d) yet this Devife was but in 
the Nature or a Right of A&ion, which was not afligna- 
ble, and therefore the Creditors could have no Benefit 
of it: ^ 

But it "was held by my Lord Keeper and the Matter of 
the Rolls, that this is but in Nature of an Equity of 
Redemption, which may be affigned, as he himfelf might 
have come here to be relieved againft thefe Deeds, fo may 
his Devifees. 


14 ? 


Jnxon verfus Brian. < 

M Y Lord Keeper declared his Opinion in this Cafe 
without Debate, that where Lands are devifed to 
Truftees to raife Money for fcveral Purpofes; and they 
raife the Money out of the Profits, the Land is thereby 
difebarged, and the Perions concerned muft refort to 
the Truftees. 


Tidconibc verfus Boddington. 


Cafe 1 


P Laintiff being Colonel of a Regiment of Foot in 

his Maiefty s Service, enter’d into an Agreement Arm> nuk.v 

_, J J , , • r n 0 ... an -Ailijtn- 

With one Moyer , (who, it ieems, Was a Partner with the mem 01 ih«* 
Defendant Boddington) for cloathing his Regiment for If 
the Year 1 696; the Contra £1 was in Writing, and was 
made in the Name of one Chambers, and was, that Moyer tim \ a., 
fliould fumifti the Regiment with fuch and fuch parti- fore am jo¬ 
cular Cloaths, at fuch particular Prices. 


fated thefe 
Ofl-reclton- 


thefe Payments. 

\t the making of the Bargain, it was agreed between 
ver and the Plaintiff, that the Plaintiff was not to 


) 
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be liable in his own Pcifon Or ElWeifor the Moiy^f 
but that was to be\paid out ofjthc Offrj:ckptfWg s , 
and he was intrufted by [the PlairitifF to have. tfte'Con- 
traft drawn accordingly. S 

When the Contract was prefcnted to they Plaintiff, by 
him to be executed, he dcfircd Time to advife with his 
Council, whether it were fo drawn, as that he could 


not be charged in his own Perfon or Eftate, and Moyer 
alluring him it was fo drawn, he thereupon executed it, 
and the fame Time delivered Moyer an Alignment for 
his whole Money out of the Off-reckonings upon the 
Paymafter j and by Virtue of that Alignment about 
300 /. was received. 

By the Courfe of Payment in the Army, when an 
Affignment is made of the Off-reckonings for Payment of’ 
the Cloathing of any Year, if the Off-reckonings of 
that Year are not fufficient to compleat the Payment, 
he that has fuch Affignment, is to receive out of the 
Off-reckonings of the following Year, till his Payment is 
compleat, and the Regiment being in Arrear for their 
Cloathing, the Affignment that was to them that cloathed 
the Army in 1695, was not paid by the Off-reckonings 
of that Year, but took up good Part of the Off-reckon- 
ings of the Year 1696. 

In the Year 1697, an Afl of Parliament was made, 
which appropriated the Off-reckonings of the Year 1697, 
to the Payment of the Cloathing for that Year only, 
and no other; fo that Boddington was thereby prevented 
from having any Satisfaction out of the Off-reckonings of 
that Year, as elfe by the Courfe of Payment in the 
Army he would have had ; and this Regiment happen¬ 
ing, juft at that Time to be removed into Ireland , and 
put upon a new Eftablifhment, Boddington was thereby 
prevented from having any further Benefit of his Af¬ 
fignment upon the Off-reckonings, and was like to lofe 
his Money. 

Thereupon confulting with his Lawyers what to do, 
he was advifed, that as the Contraa was, he might 
2 Charge 
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ChSge the Colonel in his ownJRightj whereupon he 
brougfiLhb A&ion at La.w againft him, in the Name of 
the TrumjSvand Tidcombe , bavpjg unadvifedly pleaded, 
that the Cloaths were not deliver’d according to the Con* 
traft, the* Plaintiff at Law recovered the whole Sum 
mentioned in the Contradl. 

Whereupon Colonel Tidcombe brought this Bill to be 
relieved againft the Recovery at Law. 

Both Boddington and Moyer did by their Anfwer confcft, 
that they were to cxpe£t their Payment out of the Off¬ 
reckonings, and that the Colonel was not to be charged 
himfelf in his own Right, unlefs he did fome Way divert 
them, or prevent them from having the Benefit of them; 
and that in Cafe the Off-reckonings of any Year did not 
fuffice to pay the Cioathing of that Year, he who had an 
Alignment on the Off-reckonings, was to receive out of 
the Off-reckonings of the fubfequent Year, till his Pay¬ 
ment was complcated; but infilled, that Tidcombe had di¬ 
verted the Off-reckonings of i 696, vi%. by the laid Al- 
fignment for the Cioathing of q 5 ; and that at the Time 
of the Contradf, they knew not that the Regiment was io 
indebted, but the contrary to that was proved, and made 
Moyer on that Account infill upon having higher Prizes. 

At the Hearing, it was urged for the Plaintiff, that 
if this Contract was fo drawn, as to Charge the Colonel 
in his Perfon, it was a Fraud in Moyer (who was in- 
trufted with the drawing of it) to have it fo drawn, and 
he, upon the executing of it, affirmed it was fo drawn, 
as not to charge the Colonel in Perfon, and thereby pre¬ 
vailed on him to execute it, without advifing with Coun- 
fel, as elfe he would have done 5 that Moyer and Bod¬ 
dington both knew of the Alignment for the Cioathing 
of the Year 95 ; and ’twas confefled by them both, 
that the Colonel was not to be charged in Perfon, if he 
did not prevent them of the Benefit of the Off-reckon¬ 
ings, and that he had done no other Adi whatfoever, 
for the Defendants, it was faid, they were honeft 
Creditors, and had recovered at Law, and that a Court 

P p of 
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of Equity, ought not t| Hinder them from getting their 
Money; that no Parol Proof of the Plaintiff’s. to 
be admitted againft the Agreement in Writing' that the 
Alignment to the former Cloathier was an Anticipation 
made by the Plaintiff, and that he ought to make good 
the Money. 

Lord Keeper. Boddlngton does admit by his Anfwer 
the Courfe of Payment in the Army, but fays, where 
Payment of the Off-reckonings is prevented by the Colonel, 
or the Party any Ways hindred from receiving the fame, 
the Colonel is to be anfwerable ; and by the Eflablifh- 
meot of the Army, the Off-reckonings of every Year 
are to anfwer and pay the Cloathing of that Particular 
Year; and the Off-reckoning of 96 was anticipated by 
the Colonel for the Cloathing of the Year 9 5, and furely 
one Witnefs to a Parol Agreement is not fufficient to fet 
alide a Contract in Writing, and therefore the Plaintiff 
cannot be relieved for more than what is paid, which 
muff be difeounted out of the Money recovered. 

Afterwards the Plaintiff appealed to the Houfe of 
Lords, and the Caufe was heard by them, but they de¬ 
layed giving Judgment, on Purpofe that the Parties may 
agree the Matter, which they did ; then the Decree was 
confirmed by Confent, tho’ the Lords feemed difpoied to 
reverfe it. 


Cafe 1 26. 


Scrivener or* 
Attorney 
puts out his 
Client’s Mo¬ 
ney on a Se¬ 
curity, which 
he might on 
the leaft In- 

S have 
I to be 

defective, or 
even where 
he 1 'ad No¬ 
tice ofEjeft* 
ment deliver¬ 
ed on a Prior 
Itotgsge) 
vet could not 
be c&Ajfjcd in 


Luke verfus Bridges and Chrifty. 

M R. Thomas Chrifty (to whom the Defendant Chrifty 
and others were Executors) had been a confidera- 
ble praflifing Attorney, and was Brother-in-Law to the 
Plaintiff Luke, who having 1000/. out at Intereft, and 
the fame being to be paid in, delired it might be paid to 
her Brother-in* Law Mr. Chrifty, and that 'he would get 
her a Security for it: Accordingly the Money was paid in 
to him, and he, without any further Dire&ions from 
the Plaintiff, or acquainting her at all of the Matter, 


Equity to anfwer the Money. 
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m March 1692, len 4 it out dn a Security of a Mortgage, 
ma&?\y Sir Charles Bi&xjlafa to one Mr. Robert Marjham , 
for fecu'hng 250/. which ^fterwards was increafed to 
1100/. and was by him afligned to the Defendant Bridge* 
for fecuring ‘that Sum; and tne Aflignment was taken in 
the Name of the Plaintiff, and (he had fome of the Title 
Deeds delivered to her, and recStved 6?> l. of the Intercfl 
from Sir Charles Bickerftaff; but it fell out that the Se¬ 
curity was pre-incumbred, and would not anfwer the 
Money. 

The Plaintiff brought this Bill to have the Money made 
good to her, either by the Executors of her Brother-in- 
Law, who had put out the Money, or by Mr. Bridges , 
who had the Security before upon a Re-aflignment, and 
had long before brought a Bill againft Sir Charles Bicker - 
flaff to have the Redemption foreclofed, and a Decree 
had been obtained by Sale of the Eftate, and Mr. Hun- 
gerford had been allowed the beft Purchafer for 600 1 . 

Thereupon Mr. Bridges arrefted Sir Charles upon his 
Bond, and he was in Prifon in the Fleet ; and after¬ 
wards he, to procure his Enlargement, paid Mr. Bridges 
600 1 . and there remained due to Mr. Bridges at the 
Time of his Aflignment only 643 for Principal, Intereft 
and Cofts; and yet the Aflignment is made in Confide- 
ration of 1000 /. mentioned to be paid to him, and he 
accordingly had a Bill for 100c /. upon Sir John JohnJon , 
the Goldimith. delivered to him, which was a Fraud in 
him, and he concealed all thefe Matters from Mr. Chrifly, 
and afligned this as a good Security. 

* I\vas urged, that this was a Fraud, and the Reafons 
infilled upon and proved by the Plaintiff for Relief againlt 
the Defendant Bridges, were, that he, after the Security 
afligned to him, had joined with the Mortgagor in fel¬ 
ling Part of the mortgaged Premiffes, which (as was al- 
ledged) was the bell Part of the Security; and at the 
Time when he afligned the Security to the Plaintiff, knew 
it to be bad, and therefore he ought to take back the 
Security, and anfwer the Money. 
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A6 againft Mr. Chrifly ittwas alleijged, that he by re¬ 
ceiving the Plaintiff’s 100 cfl. b^a;ne Debtor to hqjpfor 
fo much; and his putting ei J it out on this/oecurity, 
without fo much as acquainting her or her Friend*, or 
advifing with her Council, could not difeharge him of 
the Demand (he had againft him for the faid iooo/. 
that if he were not gu#ty of a Fraud in that Matter, 
yet he was guilty of a grofs Negleft, not to enquire intd 
the Circumftances of Si r Charles, who then owed 10,000/. 
upon Statutes, Judgments, &c. which might have been 
found out if inquired after ; that he himfelf was fo fa- 
tisfied of his Faultinefs in the Cafe, that he had de¬ 
clared he thought himfelf obliged in Confcience to make 
her Satisfa£lion, and that he would do fo (as was fully 
proved in the CaufeJ and volenti non fit injuria , and he 
had left a great Eftate, and no Debts or Children, and 
had by his Will only left the Plaintiff an Annuity of 20/. 
per Ann. to commence after the Death of his Wife. 

’Twas anfwered on Behalf of Mr. Bridges , that as for 
the Aflignment being made in Confideration of 1000/. 
paid to him, whereas fo much was not due to him, it 
was fo done by the Defire of Sir Charles Bickerflaff ; and 
tho’ the Bill for the whole 1000 /. was made payable to 
him, yet he had only received fo much as was due to 
him, and Sir Charles had the reft ; that he having been 
deceived in the Mortgage, and taken an ill.. Security, 
might juftly get rid of it as he could, and had Obliga¬ 
tion to dilcover the Badnefs of the Security, which would 
have prevented his ever parting with it; therefore he 
having been guilty of no Fraud, there was no Reafon to 
charge him with any Part of the Money, or to force him 
to take back the Security. 

’Twas faid for Mr. Chrifly , that there was no Fraud 
in him, that he had received and put out the Mo¬ 
ney at the Plaintiffs Defire; that he had tranfa£led the 
Security merely out of Friendflfip to her, and with¬ 
out any Reward from any Body, and ought not to be 
anfwerable for the Misfortune, and that to charge 
2 him 



him would be to deftrov all Commerce in Relation to Secu¬ 
rities f'for no one would LgWre to put another’s Money 
upon a Security, if he’weCeuJMigcd to warrant and make 
it good, inCafe a Lofs ftiould himpen, without any Fraud 
in him; that tho’ the Plaintifflhad not been acquainted 
with this Security before handf yet ffie had given him 
Directions in general to put ouNtfie Money, and appro¬ 
ved it after by taking the Deeds, and receiving the Inte- 
reft, and had petitioned the Houfe of Commons againfl: 
Mr. Phillip Bickerjiaff, who was a Member of that Houfe, 
and bound with his Brother Sir Charles in the Bond for 
Performance of Covenants; that what he faid of think¬ 
ing himfelf bound in Confcience to make her Satisfaction, 
were only Expreffions of great Concern lor the Plaintiff s 
Misfortune, but could not in any Court of Law or E- 
quity oblige him to make her any Reparation, who had 
done her no Wrong; nor did lhe fet up any fuch Pre¬ 
tence during his Life-time, thoNje lived five Years after 
the Money lent; and he had by his Will given 20 /. per 
Ann. after the Death of his Wife, and feverai other con- 
fiderable Legacies to the Family, which he had no Obliga¬ 
tion to have done. 

My Lord Keeper faid, he did not think that either Mr. 
Chrifly or Mr. Bridges had done altogether what in natu¬ 
ral Juftice they ought to have done, yet that there was 
no fufficient Foundation to charge either of them in E- 
quity. He cited the Cafe of Sir John Foach the Scrivener, 
upon the Mortgage of Mr. Jervis , where, tho* Sir John 
had Notice of Declarations in EjeClmcnt, delivered on a 
Prior Mortgage, before he lent his Client’s Money, yet 
could not be charged to make good to his Client the 
Money he afterwards lent upon it, fo he difmifs’d the 
Bill without Coils; and this Decree was afterwards affirm¬ 
ed in the Houfe of Lords. 


ijo 


l)e Term. SjHilh\-joo. 


Cafe 127. 


Unc fraudu¬ 
lently obtain¬ 
ed, and Ra- 
zures in feve- 
ral I 5 art.> of it 
to make it 
correfj'ond 
throughout,a 
Crime in the 
Officers who 
did it, but no 
Caufe for let¬ 
ting afide the 
Fine, or for a 
Reconvey- 
ante of tJte 
l.llntt in 
!.• jttity, and 
the txamina- 
tion proper 
only in the 
Court where 
the Fine was 
ievied. 


Clark v Ijf&WarJ. ,* 

T HE Defendant wJrd had inveigled his Wife to levy 
a Fine of her Land to him when file lay oh her 
Death Bed, pretending jjlat he was thereby only to have 
it for his Life; and a f ieditnus was feiifc into the Country 
to take the Fine, and the Caption was taken aboi.it 100 
Miles from London , the very Day file died; and there¬ 
fore, becaufe the Fine could hot have flood, the Party be¬ 
ing dead before the Kings Silver was paid, the Writ of 
Covenant was razed in tlr Tefie, and made to bear Date 
1 o Days backward ; and all other Parts of the Fine were 
razed likewife, and made to correfporid With it; and 
the King's Silver was paid, and fo all appeared upon the 
Record to have been dene before the Death of' the 
Woman. 


This Bill was brought by her Heir at LaW, to fet a- 
fide this Fine as obtained by Fraud, or to have a Re¬ 
conveyance of the Land; and it wafe admitted by the 
Defendant’s Council, that a Fine obtained by Fraud, 
might be fet afide as well as any other Conveyance; but 
to bring fuch Matter to be examined here for Irregula¬ 
rity, or on Pretence of Razures of Alterations, they laid 
was without Precedent. If a Judgment had been irre¬ 
gularly entred or obtained at Law, that muft be fet 
afide in the Court Where it was obtained, or not at all, 
and cannot be done by Examination here, being wholly 
foreign from the Jurifdiftion of this Court, and of dan¬ 
gerous Confequence: Arid if fuch Examination could 
have been proper at Law (which it coii’d hot) it mull 
have been only againft the Officer of the Court, and 
that ought to have been by Petition; arid if the Matter 
were proper for Relief, it ought to have been made out 
by Proofs before the Hearing, and cannot be done by 
farther Proofs after Publication. 


? 


On 
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On the other Side/it was jaid, This Examination into 
the Parts of the Fina. isfo flv to fhow the Fraud in ob¬ 
taining Jt, and can be oWy f >btained here, for *tis con¬ 
cerning Parts of the Fine wnich are only here in this 
Court, and may be made oupafter Publication, for ’cis 
only infpe£ling the Force o^ the Records ; and tho* 
the Fine ftand good, yet the Ufes may be fet afide; as 
if Truftees levy a Fine to one without Conlideration, 
the Court will not fet afide the Fine, but order a Re-con- 
veyance of the Land. 

Lord Keeper. There is a great deal of Difference be¬ 
tween the Irregularity of paffing the Fine, and the un¬ 
due and fraudulent Manner of obtaining it; for which 
he cited Greenwood *s Cafe, and Kungates Cafe, 5 Co. 

2 Vent. 30. and faid, if a fraudulent obtaining a Fine 
could have been relieved againft here, it would have been 
attempted in fome of thofe Cafes; and if it lhould be 
examinable here, it wou’d be a great Weakning of Fines, 
and can only be examined here to piiniih the Party that 
did it Criminaliter ; in Gellibrand *s Cafe, where one was 
perfonated, yet the Fine was not fet afide, but a Re-con- 
veyance ordered ; afterwards the Bill was difraifsd. 


Wray verfus Williams. c* 6 '- 8 

A Term was raifed in Black-acre in Truft, to indemnify 
Mr. Buckley againlt Incumbrances that might af- 
fe£l White-acre, which he had purchafed; the Defendant Law, by not 
Williams brought a Writ of Dower of Black-acre againft the 5 Xf Xch 
Plaintiff who was an Infant, and his Guardian had let 
her take Judgment at Law, without fetting up the Term, a Purdiafor, 
or taking any Notice of it; fo this Rill was brought by font was re- 
the Infant Heir to be relieved againft that Judgment. li:ved ‘ 
*lVas faid by the Court, that this Cafe is the fame with 
my Lady Radnor's , and if fhe could not be relieved as 

Plaintiff, it muft be for W ant of Equity, and therefore 

the 
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the Plaintiff muft be relief agaiiift her when (he is De¬ 
fendant ; I do not fee anypgfe$} ce in Rca ^ on j^twixt 
a Tenant by the Courtcfy,] and a Tenant in Dower; but 
one has been adjudg’d onp Way, and the other another. 
And my Lady Radnor's Cafe having been affirmed in the 
Houfe of Peers, the Authority is io great, that I cannot 
get over it; and it ha? Deen always admitted, that an 
unfatisfied Mortgage {hall not Hand in a Dowreflps Way, 
but that ihe may redeem ; but this is not a Mortgage, 
but a Term to indemnify a Purchafer, and it muft con¬ 
tinue fo; and fubje£f to that, it muft be in Truft for the 
Heir. 


D E 
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Brown verfus Bradjbaw, & aP. Cafe l2 ? : 

M R. Kingdom (amongft other things) was Fame? An Extcr.t in. 

of the Hearth-Money under the Crown, and his ombv 
Accounts not liquidated in the Exchequer; and there 
were Accounts depending between Mr. Kingdom and Mr. 

Hind a Goldfmith, who became a Bankrupt; and after gainil whom 
his Bankruptcy, but before any Alignment made by the of llanSSj” 
Commiflioners, an Extent in Aid was taken out in the ^^dcd^cd 
Name of Kingdom againft Hind, and all his Eftate both 
Real and Perfonal was feiied by Virtue thereof. Coinmiiiion 

brought their 

Bill in Chancery to fet afide the Extent in AH ; and after t$ Years Pendeuq r of the Sail, at the 
Hearing, the Bill was difmi&’d, for that the Court of Chancery had no Juriidution in Cafes of t Lis 
Nature, which were only projxir for the Exchequer, being the Court of the King’s Revenue, and 
from which the Extent in Aid ifTued, and therefore only examinable there; and if fet afide here, \er 
the Exchequer might carry on the Procefi, till the Debt cleared, according to the Courie of the Con;. 

The Plaintiffs who were Affignees of Hind's Binkruptcy, 
brought this Bill to be relieved againft the laid Extent. 

Anfwers were put in, and many Proceedings had in 
theCaufe, fo that it had depended 14 or 15 Years; 
and now at the Hearing, the Defendants infifted, that 
this Court had no Jurifdi&ion in this Caufe, for it be¬ 
ing a Matter relating to the King’s Revenue, ought to be 
controverted in the Court of Exchequer (where there is 

R r a Court 
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a Court of Equity for fuch Maters) and not in this 
Court. f 

For the Plaintiffs it was. mjflred, that this,.was really 
the Caufe of the Defendants, and not the King’s ; that 
the Farmers of the Hearth-Money are not in Truth in¬ 
debted to the King, at le/ft there is no liquidated Debt, 
and that in Reality the Farmers of the Hearth-Money are 
indebted to Hind , inftead of his being indebted t© them'; 
that there are many Precedents where Extents of this 
Kind have been controverted in this Court, as Caffel ver* 
f us Brewer , in my Lord Jeffery s Time ; Cholmley verfus 
Sturt in the Time of the late Commiffioners, where the 
Defendant who was a Creditor by fimple Contrail of a 
Ptrfon deceafcd, had preferred himfclf by fuch Extent 
before other Creditors of a higher Nature, and he was 
decreed in this Court to refund; that this is in Nature 
of a Commiflion of Bankruptcy which iffues out of this 
Court, and. therefore will give this Court J.urifdi&ion, 
tho’ it had it not ©therwife; and if the Court of Ex¬ 
chequer has a Jurifdi&ion in fuch Cafes, fure this Court 
has at leaft a concurrent Jurifdi&ion with it; and if it 
had not a Jurifdi&ion, the Defendant ought to have ta¬ 
ken Advantage of it by Exception or Demurrer, but 
ought not to be permitted to do it now after fifteen 
Years Pendency of the Caufe. 

The Attorney General faid there is in this Caufe an 
original Extent for the King, as well as this Extent in 
Aid ; and ’till it appears the King’s Debt is fatisfied, ac¬ 
cording to the Courfe of the Exchequer, this Court will 
not fet afide the faid Extents; And ’tis not material that 
the Kings Account is not liquidated, for ’till this, they 
are Debtors for the whole, and the Irregularity, of the 
Extent ought to be controverted only in the Exchequer , 
f rom whence the Extents iffue, and not here ; and the 
Court of Exchequer is as ample a Court of Equity as 
this; and the King muft proceed in the Court of Ex¬ 
chequer. 

3 


If 
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If this Court Ihoidd hold i*I ca in 1ucii Giles* the Con- 
fequence will be, that *he A r 4Qunt of all the Kino’s Debts 
may be diawn hither, for nothing can be done in this 
Matter ’till the Account be taken ; and if that were ta¬ 
ken here, yet the King won’c be concluded by it in the 
Exchequer , for ’till the Account be diicharged there, be 
may take out Procefs there; and ’(is the Plaintiff’s 
otfn Fault that he has travelled fo long out of the Way, 

' for he was told of it at firll ; the Commidinners have 
nb other Right than the Bankrupt himfelf had; and 
therefore if he could not have come hither, no more 
can they ; and the Court of Exchequer was firil poficlied 
of the Caufe by the Extents, and they have as iupreme 
Juriidi&ion in the King’s Caules, and do often grant 
prerogative Orders to remove Caufes out of or her Courts, 
where the Confequence would be to have their Proceed¬ 
ings examined elfewhere. 

As to the Cafe of Capel verfus Brewer, the Defendant 
there confeffed there was no Debt, and that he was able 
to pay the King’s Debt without Aid; and there the Bill 
was only againll the Party that had preferred himfelf', 
and his Simple Contradl Debt, and the Decree was only 
againll him to refund upon the Fraud, and did not med¬ 
dle with the Extent ; but here the Bill is to fet alide the 
Extent , and there the King could have had no Benefit of 
the Extent, tho’ they were Extents in Aid. 

The Cafe of' Cholmey verfus Sturt is the fame with the 
other Cafe, and differs from the prefent Cafe as the for¬ 
mer did ; and ’tis found by the Inquilition, that Hynd 
was indebted, and they ought to have traverfed the In- 
quifition if they would have controverted that Matter. 

My Lord Keeper after fomc Time taken to conlidcr of 
it, difmifs’d the Bill; the Suggellions whereof he laid 
were only that Hynd was not indebted to the King, or 
to the Farmers, nor they to the King; and that thefe 
Extents are only a Fraud to protefl the Bankrupt; that 
thefe Matters were not proper before him, nor in his 
Power to examine into, being found and of Record in 
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the Exchequer, that it wou’d be to the Prejudice of the 
King; for if thefe Extends-fhould be fet afide, the King 
would be deprived of the Money he is in PofTeffion of 
by them; that as to any Pretence of Irregularity, that 
was examinable in the Exchequer only; that both the 
Precedents cited, are fined this Bill was depending; that 
in the Cafe of Sir Hugh Caffel verfus Brewer, the Defen¬ 
dant confcfTed that he had fufficient to pay the King, and 
that his Debt was not in Danger, and that he took out 
the Extent himfclf. Cbolmey verfus Sturt was a Fraud, 
and an Extent in Aid was never made Ufe of fo far be¬ 
fore. The Juftice of the Nation is diilributed into par¬ 
ticular Courts, which I cannot confound. 


Cafe 130. City of London verfus Richmond, Ader- 

fey, & al’. 


AiTignee of a ADerjey for a certain Sum of Money had articled with 
contract for ^ the City, to lay a Pipe, which fhould not convey 
iSgSxva-kf* 8 t ^ an l 9 f un °f Water an Hour to StocksMarket and 

itr 10 the Cheap fide. 

City of Lon- 

dou, chargeable in Equity with the Covenants in the Original Leafe or Contnft, as an equitable Af- 
iignee hjion au equitable Privity of Efiate, like the Aiugnee of a Bond. 


The Defendants and one Houghton , who was no Party 
to the Bill, and others, who were not brought to Hear¬ 
ing, being acquainted with thofe Articles between Ader- 
fey and the City, had determined with themfelves to take 
a Leafe of thofe Waters from the City, and before the 
Pipes laid, employed Houghton to treat with the City, 
and take a Leafe of them to himfelf; but they had a- 
greed among themfelves, that there fhould be 900 Shares 
in that Leafe, and that Houghton fhould have 300 Shares 
to himfelf, and the other 600 Shares were to be to the 
other Parties in other Proportions. 

Houghton accordingly treated with the City in his own 
Name, and took a Leafe of thefe Waters from them for 
51 Years, at z6col. Fine, and 7004 per Ann. Rent, 
3 during 
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during the Term ; and Houghton covenants for himfelf 
and his Affigns to pay, the R^nt* and to do feveral other 
Matters. 

By Indenture of the fa rtf e Date with the Leafe, and 
made between Houghton of the one Part, and four others 
(two of which were only brought to Hearing) of the 
other Part, Houghton afligns this Leafe to thofe four 
Perfons in Truft for himfelf, as to 300 Shares; and for 

t eir own Benefit as to 600 Shares, as had been agreed 
tween them before taking the Leafe. 

Aderjey lays the Pipe, but inftead of carrying 19 Ton 
per Hour, it did not carry above 5 Ton per Hour, and 
the Leafe proved a very hard Bargain, and Houghton fails. 

The City brought this Bill againfl the Affignecs of the 
Leafe to pay the Rent in Arrear, and the growing Rent, 
and to perform the other Covenants in the Leafe ; and 
as againlt Aderjey it was, that if Houghton had not fully 
performed his Articles with the City, he might do it, 
that the other Defendants might have the Benefit of 
them. 


’Twas objc&ed, that this being fuch an unreafonable 
and lofing Bargain, ought not to be decreed in a Court 
of Equity, nor ought they to be charged further than 
they might at Law, or any more than an Affignee of ail 
the Term, except a Week, &c. (who therefore would 
not be liable at Law to the Covenants in the Leafe) 
fhould be obliged in this Court to perform them. 

’Twas further urged, that there was neither Privity 
of Contrail nor Eftate between the Plaintiffs and Defen* 
dants, and the Leafe is only a perfonal Contrail for a 
Liberty of bringing Water, which the City enjoys un¬ 
der an Ail of Parliament; and if the Defendants are 
chargeable at all here, yet they can be charged only to 
account for the Profits, and not to anfwer the whole 
Rent. 

My Lord Keeper faid here is an equal Privity of E- 
, ftate, as in the Cafe of an Affignee of a Bond; and as 
to its being a had Bargain, he thought that not material, 

S f for 
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for there is the fame Eeafon that a bad Bargain, if fair, 
and without Fraud, fhouldj be decreed, as if it had been 
a good one ; and *tis pi air? here was no Fraud nor Sur¬ 
prize in this Cafe, for the Indenture between Houghton 
and his Ailignees bears Date the fame Day with the Leafe, 
and recites it, and what the Fine and Rent was, and then 


agrees to divide it into 900 Shares, &c. they fliall be de¬ 
creed to pay the Rent for the Time paft; but I can 
make no Decree that they fhall continue the Payment of/ 
— ~ it during the Term, for they are chargeable no longer 
than the Privity of Eftate continues; and if they can 
ailign it over, that Ground of the Charge is gone. 


cafe 131. Blake verfus Sir Edward Hunger ford. 

i ‘ 1 O IR Edward Hungerford feifed in Right of his Wife of 

m Right r 1 , - • -ir* 

of his Wife, ij the Manor of D. procures her to join with him m 
Fine,"and de- a Fine by Way of Mortgage in Fee for fecuring 15000/. 
uSs to/f an d the Equity of Redemption thereof upon Payment of 
by Way of the Money is limited to Sir Edward for Life, without Im- 
ior flouring peachment of Wafte, Remainder to the Wife, and her 
Heirs and Affigns. 

to to the Ufe 

of A. for Life ; Remainder to the Wife in Fee; then A. acknowledges a Statute to C. for 50c f. then 
the Wife'dies, and A. fells his Eitate for Life for 3000 1 . to D. the Son and Heir at Law of the 
Wife, who had no Notice of the Statute; and the Mortgage is affigned to a third Perfon, who paid 
off the i5,oco I.' and advanced the 3000/. then D. acknowledges a Statute 10 E. who had no No¬ 
tice of t”s Statute, makes his Will, and devi&s thefe Lands to A. and dies: As to the 3000/. held 
clearly that fliould be preferred to C”s Statute; held alfo that E’s Statute fhould 1 » preferred to C’s* 
becaufe the Mortgagee was but in Nature of Trultee for the Son. 


Sir Edward afterwards acknowledges a Statute of 500 L 
to George Arnold , to whom Sir Jeremy Sambrook is Admi- 
niftrator; then the Wife dies, and Anthony Hungerford 
was her Son and Heir. Sir Edward Hungerford contract¬ 
ed with Anthony his Son* who had no Notice of the Sta¬ 
tute, to fell him his. Eftate for Life in the Manor for 
3000/. and accordingly Anthony procures 3000/. more 
to be taken up upon die Mortgage* and die Mortgage to 
be transferred to the new Mortgagee, who paid off the 
old ones, and ftuniftied die 30004 to Sir Edward Hun* 
3 - gerford. 


gerford , and the Equity of. (Redemption is limited to 
Anthony, and he Covenants to* pay the Money; and the 
Mortgagee’s Covenant on Payment of the Money to af- 
lign to him, or as he (hall dire£t. 

Then Anthony acknowledges a Statute to one Me llft 
(who had no Notice of the 500 /. Statute) and after 
makes his Will, and devifes Legacies to the Plaintiffs, 
add chargeth them on the faid Manor, and devifeth 
Vriie Manor itfelf to Sir Edward Hungerford and his Heirs, 
«id the great Queftion was, Whether Sambrook , who had 
the Intereft of the Statute acknowledged by Sir Edward, 
whilft he was Tenant for Life, or Melliflj, who was 
Conu%ee of Anthony , after his Purchafe of Sir Edward’s 
Eftate for Life, (hould be preferred in Payment. 

The Mailer of the Rolls decreed, that Sir Jeremy Sam - 
brook's Statute muft come in after the Creditors and Le¬ 
gatees of Sir Anthony Hungerford; and that Melliflj muft 
come in immediately after Anthony's Legacies, by Virtue 
of Melliflj $ Statute, Melliflj having joined in the Decla- 
tion of Truft ; and this Decree was affirmed by my 
Lord Keeper , with the Affiftance of Mr. Juftice Blencow 
and Lord Chief Juftice Trevor. 

The Reafons urged for it were, that tho* neither had 
the legal Eftate, and that between two Equities qni Prior 
eft tempore Potior eft Jure; yet that muft be underftood 
of bare Equities ; but in this Cafe Anthony Hunger- 
ford had more than a bare Equity, that the Cafe of 
Smith and Chrift's Hofpital did not come up to this Cafe, 
for there was a Term Handing out, to which neither 
Party had a right; but by Anthony's Purchafe the whole 
Intereft is united in him, and they who had the legal 
Intereft covenanted to affign to him, and are but his 
Truftees after Payment of the Mortgage Money, and it 
differs little from the common Cafe, where a third Mort¬ 
gagee buys in the firft Mortgage in Truft for himfeJf, 
and Anthony may make Ufe of his Truftee’s Name at 
Law, either to defend or recover, and may have art 
A&ion at Law againft them to affign. 


That 



That tho’ Sir Edward's Equity for Life would have in- 
titled him, on Payment of a third Part, to redeem, and 
the 500/. Statute was a Charge upon that Equity j yet 
that is liable to be defeated by a fubiequent Incumbrancer 
without Notice; but fuch Purchafor mull not be a Pur- 
chafor of a bare Equity only, for then the firft will pre¬ 
vail ; but Anthony is a Purchafor of Sir Edward's Equity, 
and the legal Eftate together, and will have the Protc&on - 
of the legal Eftate. 

His Deed of Purchafe takes Notice of the Cafe, and 
that the Mortgage is afligned at his Inftance and by his 
Procurement, and fo he purchafes the Benefit of the 
legal Eftate, together with the Equity. 

If a third Mortgagee takes only an Agreement of the 
firft Mortgagee to convey to him, the fecond cannot 
in fuch Cafe compel him co affign to him, becaufe fuch 
Agreement was no more than what they might have 
done without any Agreement j and in this Cafe Anthony 
is not intitled upon the old Equity of Sir Edward 9 but 
on the new Equity raifed on the new Mortgage; and 
he is an abfolute Purchafor of the Eftate fubjeft to the 
Mortgage, and muft have the Prote£lion of it; and to 
decree a Conveyance to Sir Jeremy Sambrook , would be 
to decree a Breach of a fair and lawful Covenant and 
Agreement. 


Cafe >32* Jory verfus Cox. 

A Mortgagee A Mortgagee lends Money at 6 L per Cent, but agrees 
i?6 ' . 1 '£j ey J~\. the Deed, that if the Money were paid within 

5h?i)Sf 1? t * lree M °nths after it became due, that he will accept of 

grees to take f /. pgr Cent, 
c, (. per Cent. * 

if it be paid within three Months after it became due ; if the Mortgagee fail to pay at the precife 
Time, he muft afterwards pay 61 . ftr Cent. 


A Mortgagee 
lends Money 
at 6 /. per 


The Mortgagor did not pay the Money within the 
three Months after it became due; and the Quefticn 
was, Whether he fciould pay y /. or 6 l. per Cent. 


2 


The 


V . j ■-> 

The Lord Keeper having taken Tj/ne to coniider of the 
Cafe, delivered his Opinion, That Inrereft mult be paid 
at 6 l. per Ctnt. for tho’ this Court relieves againft un- 
reafonable Penalties, yet yhis isr -not fo, for the Mort¬ 
gagee might have refufed' to lend his Money under 6 h 
per Cent, if he had accepted 5 l. per Cent, that might have 
altered the Cafe, for there he had been his own Chan- 
cejjor ; and if it were to be fo, that he muft take 5 /. 
per Cent, yet he ought at leaft to have Intereft for the 
j^tereft from the Time it ought to have been paid, for. 
effe I take from him his legal Advantage, without making 
him the Recompence which in Confcience he ought to 
have , and fo there is fome Difference between reierving 
limply 5 /. per Cent, and referving of it, es in this 
Cafe. I cannot fet afide a Man’s Agreement, he mull pay 
6 /. per Cent. 

Note, In this Cafe was cited a Cafe between Lord 
HaWfax and Biggins, where in fuch Cafe, 5 /. per Cent. 
only was allowed; but there the Agreement to take 
5 1 . per Cent . was by a diftinc! Deed, g)uere, how that; 
varies it. 


Jolliff verfus Crew. 


e pER Lord Keeper. Tho’ a Legacy be devifed to beA Le^v^ 
paid at a certain Time, yet it lhall not carry Intereft, cor* >iii Time, 
but from a Demand made ; otherwife of a Debt; and vr.'i hi tending 
cited Robinfon verfus Holmes in C. 3 . where Lands being ^ 
devifed, upon Condition to pay fuch a Sum of Money the Time it 

' , r ^ , _ _ 1 J 1 J is demanded 

at a certain Day, the Non-payment at the Day was ad¬ 
judged no Breach, without a Demand and Rcfufal. 


Tt 


Randall 


\6i 


De Te 


i£ 



chit, 1701. 


Cafe l? 4 - 

2 Vern. 425. 
S.C. 

Lands are de¬ 
vifed to 
Truftees to 
fell, and out 
of the Money 
ariling by the 


Ranrfall verfus Bookey. 


A Man made his Will, and thereby devifed Lands to 
Truftees, and their Hairs, upon Truft, that they 
lhall permit his Wife to receive the Profits during her 
Life , and after her Death, lhall fell the Lands, and out 


other w,?o the Money arifing by fuchSale, lhall pay 1 50 /. to %S. 
ar, d 100 t0 the Plaintiff Randall (who was "the Tefta- 
_ and no Dif- tor’s Heirs) and devifes one Moiety of a Tally, which Ve 
}iI!Sy the had upon fome of the Publick Funds, to B. and the 

theSurriSl ot h er Moiety to his Wife, and makes her Executrix, 
of his Eihitc, and dies. 


the Land lhall 


not be turned into Perlonal Eftate, nor more fold than is neceffary to pay the Legacies, and the 
lieir lhall have the Surplus. 


The Queftions were, what lhould become of the Sur¬ 
plus of the Money that lhould be raifed by Sale of the 
Lands, whether it lhould go to the Wife, who was Exe¬ 
cutrix, or whether it lhould be a Truft for the Plaintiff, 
who was Heir at Law, or whether the Teftator lhould 
be looked upon to die Inteftate as to that, and the Sur¬ 
plus go, according to the Statute of Diftributions, to the 
Defendant. 

’Twas faid, that here being a particular Sum devifed 
' to the Heir out of the Land devifed to be fold, it lhould 
exclude him from any more out of thefe Lands, as a 
partial 1 ar Legacy does exclude an Executor from the 
Surplus by the Conftru£tion of this Court, that thefe 
Legacies muft come out of thefe Lands, for it is fo ex- 
prelly dire&ed, and that is not to be fold during the 
Wife's Life, fo no immediate Legacy is intended; that 
this differs from all the former Cafes, for there Legacies 
have been given for Care and Pains, which imports they 
are only Truftees $ but here ’tis fo expreffed, and the 
particular Legacy of the Tally comes in only, becaufe, 
when he gives away one Moiety, ’twas natural he lhould 
difpofe of the reft; and they would have read W’itnef- 
fes to explain the Teftator's Meaning to be fo $ but that 
the Court would not admit. The 


_ In QtFw^typUaria. _ 

The Lord Keeper decreea^njfeount to be taken of 
the Perfonal Eftate ; and that tp i be diftributed according 
.to the former Refutations, tnere being a particular Le¬ 
gacy given the Executor v but as to the Surplus of the 
Money to be raifed by^ale of the Land, he faid, that 
devife was but in Nature of a Mortgage or Security; 
and that the Plaintiff paying thofe Legacies mull have 
tfce Lan 4 , tho* he had a particular Legacy thereout, as 
he would have had all, if it had not been devifed away, 

'as if a Man devifes Lands to his Heir for Life ; yet he 
ihall have the Reverlion too. 


Heron verfus Heron. 

C A 1 Icholas Heron , made Sir Nicholas Heron and others his 
» ’ Executors in Truft, and died, Sir Nicholas managed 
the Perfonal Eftate, and kept on the Ledger and Jour¬ 
nal of Nicholas , and from Time to Time made all the 
Entries in his own Hand; and therein enter’d the Perfo¬ 
nal Eftate Debtor to Lands bought, naming them par¬ 
ticularly, and dies, having made Sir Nathan Heron and Sir 
Jojcph Heron his Executors: The only Queftion was, Whe¬ 
ther thefe purchafed Lands fhould be a Truft for thofe 
who were to have the Benefit of Sir Nicholas' s Perfonal 
Eftate t *Twas decreed they fhould not; and my Lord 
Keeper faid, this was not lo ftrong a (dale, as Kirk ver¬ 
fus Webb ; for there was a Defe£l of Perfonal Eftate to 
anfwer the Demand, which in this Cafe there is not. 


Cafe i 


Harriett verfus Hunt. 


A Man Afligns a Term to Truftees in Truft, to per- 0ne afIign . 
mit himfelf to receive the Profits thereof during 
ms Life, and after his Death, in Truft, to permit his tK*k) 

mit himfelf 

y. fWO K1 r«¥iv» 


Profitsduriag 

hi* Life, and after his Death in Truft to permit his two Daughters B. and C. their Executors and 
Adminittrators, to receive the Profits during the Refiduc of the Term, equally to be divided between 
them, they paying Co much within two Years to his other two Daughters. B. dies, C. Mortgages to lJ, 
held that B. and t* wrere Tenants in Common, and not Joimenants bv the Intention of mo father, 
which was to make diftimft Protifious for them. 


V 

two Daughters B. a!^&£. ^hfir Executors and Admini- 
ftrators, to receive therroSt's during the Refidue of the 
Term, equally to be divided between them, they paying 
fo much within two Xears to,his two other Daughters. 

B. dies, C. Mortgages to D. aijd the only Doubt was, 
Whether thefe two Sifters were Jointenants, or Tenants 
in common. 

The Mafter of the Rolls held, that this beii^g a Truft 
of a Perfonal Thing, they were Tenants in Common; 
and that the Father’s Intention appears fo in the Confix 
deration, which was, to make feveral, and diftin£i Pro- 
vifions for his two Daughters, and the paying of the 
Sums appointed to their two Sifters, makes them Pur'' 
chafors. 
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In Curia Cancellarije. 


Strilhlehill verfus Brett. cat-uj. 

2 Ven. 445. 
S. C. 

M R. Thomas Thynn of Long-Leet , was feifed for Life Pari. Cafes. 

of the Reftory impropriate of Thame in Com. Aiia&made 
Oxon. and feveral other Lands, with Power to make lJc pu r . 
Leafes Remainder to his firft, and other Sons, Remainder 
to the Lord Vifcount Weymouth. Mr. Thomas Thynn de- for a Mat- 
mi fed this Redory for 99 Years, if three Lives lived fo r k “|*, and fo 
long in Truft for Mr. Thomas Thynn of Egham , and 
died Amo 16815 and foon after his Death, the Lord t ion; decreed 
Weymouth made another Leafe of the fame Reftory in Death to be 
Truft for the fame Mr. Thynn of Egham , who wanting [f/jJ d J; 0 ajld 
Money, t 
and thefe 
ing of it, 

took out Adminiftration to him, and Mr. Thynn of Eg - “°“ e bsin s as 
ham died much indebted, and his Wife, (who was a 
Defendant) was his Adminiftratrix, the Lives men¬ 
tioned in the firft Leafe died, and thereby that Leafe 
expired. 

In Avoidance of the Plaintiffs Title under the Leafe 


lorrowed 2000/. of the Plaintiffs Inteftate, £ rultforhi - 

r ixecutors, sj 

two Leales were mortgaged to him for lecur-« was urged 
and then he died Inteftate; and the Plaintiff c„nfi- f,ie 


made by my Lord Weymouth , the Defendants, the Bretts , 
fet up a Title under a Leafe, purporting to be made by 

U u 'Mr. 
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Mr. Thomas Thynn of in i6<&\, a little before 

his Death, to their Unclet^or Brett, for the Confident 
tion of 5600/. and than Their Untie had before his. 
Death made a voluntary Alignment of it to them. 

The Plaintiffs faid, that tho*'this Leale imported to 1 ' 
be made for 3 600/. yet no Money was ever really- 
paid ; and that, if the Leafe were really made, it was 
upon a Marriage Brokage for Major Brett's prog&ring 


Marriage between Mr. Thynn and Lady Ogle, and the 
- Proof feemed to be pretty ftrong for that Purpofe. 

The Defendants objefled two Things, ift, That the 
Plaintiff had not made any fufficient Proof, that the 
Leafe was made on any fuch Confideration as they pre¬ 
tended ; and it could not be expefled, that after fuch a 


length of Time as 20 Years, Proof Ihould be made of 


the Payment of the Confideration Money, efpecially by 
the Defendants, who were Afhgnees and Strangers ; and 


that if the Confideration were not paid, then the Leafe 
muft at moft be in Equity, but a Truft for Mr. Thynn , and 
Confequently for his Executors, and they were not 
Parties to the Suit. 


idly. That the Plaintiff is not entitled to controvert 
this Leafe, for he does not claim under or in Privity to 
. Mr. Thynn that made the Leafe, and was but Tenant for 
Life, and (whofe Executor muft be intitled to the Bene¬ 
fit of this Leafe, if it be a Truft) but under the Lord 


Weymouth, who is a Remainder-Man. 

*Twas anfwered, That the Plaintiffs Proofs were fuf¬ 
ficient, and that a feigned Confideration was worfe than 
no Confideration; for in the latter Cafe it may be in¬ 
tended a voluntary Gift, and the fancy of its being a 
Truft is idle, *tis a Leafe ill obtained, and the Decree 
muft have been, not that it ftiould be a Truft for Mr. 
Thynn, but that it ihould be fet afide, and then my Lord 
Weymouth would have had the Benefit of it, and fo muft 
his Grantee. 


Lord Keeper . If it be a Leafe for a Marriage Biokage, 
it muft be let afide, being ex turpi caufa, and no Dit- 
3 ference 


fpfcnce between a Bond, orOSK and an Inheritance ; 
blit I think the Proof is p(ot Yf^nough to found a De¬ 
cree upon, therefore let it ljlrtry’d at Law, Whether 
thV procuring the Marriage Were the Confideration of 
tHis Leafe. 

Afterwards it was twice try’d at Law, and two Ver¬ 
dicts for the Defendant, and thereupon the Bill was 
difipifs’d ^ but upon Appeal to the Lords, they revifed 
the Decree, and fet alide the Leafe without regard to 
the VerdiCts. 


David Phillips verfus Eliz. Phillips. Cdlei?B 

A FTER hearing of this Caufc, my Lord Keeper or¬ 
dered a Cafe to be ftated, and fent to the Jullices Uudf 1 !? 3 
of the Common Pleas for their Opinion, which was done 
accordingly, and the Cafe with their Certificate was as 

follows: lha.il be equal - 

That William Phillips by his Lift Will and Teftament 
in Writing did difpofe of his Eftate in thefe Words, 
viz. I hive, devife, and bequeath all my Houfes, Lands, my Daughter 
Jenements, and Hereditaments, with their Appurtc- iheTeitutor, 
nances lying in the feveral Counties of Denbigh and JS Life 
Flint , or ellewhere in the Kingdom of England , to my 
well-beloved Friends Samuel Poirel and Roger Tennings , and after her 
and their Heirs in Truft; and to the Intent, that the 
Profits thereof ftiall be equally divided between Elizabeth ^ 
my Wife, and my Daughter Martha Phillips , for and laid Trultees 
during the natural Life of the faid Elizabeth, and after Heirs, w the 
her Death, I give and devife the faid Houfes, Lands, &c. ££ SLfS,, 
to my faid Truftees and their Heirs, to the Ule ol the ^ d h l c 1 r ‘ e ^' r: 
faid Martha , and the Heirs of her Body for ever, with jMhiJ 
feveral Remainders over, and dies, and Elizabeth his Wife over, and 
is ftill Living. d£’wE^ 

The lffue, and 


EltZahlii 


ftill living. By the Opinion of all the Jullices of C.B. Elizabeth and Martha were but tenants in 
Common, and Ihzabtth (hall have the Moiety of the Profits during her Life, and the other Moiety 
by the Statute of Frauds mS Ftrjmics belongs to the Executors or Admimibators of Martha as 
before that Statute it would have belonged to the Heir of Marth and of the Teltator, as Profits 
uudifpofrd ol and refulting to him. 


i68 
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The foie Queftio^’d'^ 7 ., Whether Elizabeth on i^he 
Death of Martha witliM^ Ifiue, ought by Survivor!)}^, 
Implication of Law, orCqtherwife, to have the whole 
Profits during Life, or dnly one Moiety thereof, and 
the Plaintiff the other during Elizabeth's Life, as Htair 
at Law to the faid William and Martha, as Profits undif- 
pofed of, and refulting to him; and by Certificate of all 
the Judges of C. B. on hearing Council, Elizabeth and 
Martha being Tenants in Common, during tne Life of 
Elizabeth ; at Martha's Death her Moiety belongs to her 
Executor or Adminiftrator, by the Statute of Frauds and 
Perjuries fubfcribed by all the four Judges. 

Note , There had been a Decree for the now Defen¬ 
dant then Plaintiff to have the whole during Life, taking 
that to be the plain Intent of the Telia tor; and that 
Decree was figned and inrolled, the then Defendant, 
now Plaintiff, did not in that Cafe infill upon any Title 
as Heir; and therefore brought this Bill upon that Title, 
and conceiving himfelf to be intitled to a Moiety during 
the Life of Elizabeth , as an undifpofed Intereft, Ihe ha¬ 
ving but a Moiety given her. 


Cafe n 9. 


Halcott verfus Markant. 


An Executor 
by ihe very 
Will ira- 
powered to 
Purchase 


T HE Plaintiff’s late Father left the Plaintiff, his 
Son and Heir, a young Infant, and by his Will 
made Tie Defendant’s late Hufband and others his Exe- 


HeirtySIhe cutors, and Guardians and Truftces for the Plaintiff, 
hiT anc ^ i m P owcre d them, if they thought fit, to lay out the 
ov. n Name, Perfonal Eilate in Land, and caufe it to be fettled on the 

and he dead ■ •nr It- 1 n ■ 

infoivem,as Flaintirr and his Heirs. 

to the other - 

A (lets the Heir could r.ot follow the Land to make it aTttnefor him, tho’ the Executor had told the 
Mother of the Purchnfe he was about to make, and had her Confent; and lo the Executor’s Heirs 
'•••nil away with the Land for want of Exprels Proof of the Application of the Truft Money. 


Markant, (who was the foie, or at leaft the principal 
a&ing Truftee) being about to fell part of the Perfonal 
Eftate of the Teftator, told the Plaintiff's Mother of it, 
and that he jhould have Money in his Hands, and was 
7 about 


,abc 


In Qiirta* Ggncellaria. 

---■- « T ', rfr-- 


)out buying an Eftate, yekll djjfihtJfing-Hall, for the Plain* 
^iff the Infant, and afjfed fcir'Confent, which Ihe gave, 
v >and fo it was proved in tnj Caufc ; and afterwards he 
bought that Eftate, but toot a Conveyance in his own 
(Name, and no Truft in Writing ever declared for the 
.Plaintiff; but ’twas proved in the Caufe, that he had fe* 
veral Times declared, that it muft be fold to make the 
Pkintift'vSatisfa&ion, and afterwards he died Inteftate and 
Infolvent. 

The Queftion was. Whether his Heir ftiould have the 
Land, or whether it ftiould be in Trull for the Plaintiff, 
or be fold to make him Satisfaction. 

The Matter of the Rol/s was very inclinable to help 
the Plaintiff as far as might be, and laid, he thought the 
Cafe of Kirk verfus Webb did not govern this Cafe; 
for there the Party did not know himfelf to be a Truttee, 
and had difpofed of the Lands; he cited the Cafe of 
Meet s verfus St. John, and 4 Jnft. Title Court of Chancery, 
and ftid, here is a good Foundation for a Truft, for here 
is a Commencement of a Truft by the Will in Writing, 
and Miirkant had declared, that Grefjing-Hall muft go to 
fatii-fy the Infant, and why then ihould not the Lands 
in the Hands of his Heir ftand charged to make good 
what the Perfonal Eftatc falls Ihort, and perhaps this may 
be a refulcing Truft, and decreed an Account of the Pei* 
fonal Eftate. 

But afterwards difmifs’d the Bill, as to the GreJJing-Hall 
Eftate, and faid, it was too hard for him, bccaufe there 
was no exprefs Proof of the Application of the Trull 
Money. 

Vachell verfus Jcffcreys. 
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Cafe 140. 


M R. Bretton had two Children by his Wife, and af- 

terwardshe grew into a diflike of her, and parted ehii- 
with her, and ftie had two Children more, whieh he Siuftil™, 


Xx 


never n . or 

them 10 be 
his) 1'j i. 

F. and V. lhall c ome 


•i-i'iccc, and no more, and gave the Children that lie* owned eoniidcrabk Legate.., F. and C. til 
in for a Share of the undilpnied Surplus, for the Words of Exclubon niUit he taken ltriifly. 
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never would own to be Tarried hiseldeft Daughter, 

and gave her a confiderc 'nErtio^, and afterwards macfe 
his Will, and gave to the t|k> Children which he owned 
confiderable Legacies, and then devifes in this Manner, 
Item , I will, that my Executors (hall pay to A. and B% 
the Children of my Wife io s. a*piece, and no more. 
Then he devifed Legacies to his Executors, but did not 
mention them to be for their Care and Pains* or any 
Thing to that Purpofe. 

The ift Queftion was. Whether the Executors (hould 
have the Surplus of the Eftate, and it was decreed, that 
they (hould not, but that it muft be diftributed accord¬ 
ing to the former Refolutions. 

2dly, Whether thefe two Children, which the Teftator 
did not own, (hould come in for a Share; and it was decreed, 
that they (hould, for the Words of Exclufion are not 
plainly exprefs’d; and (hall he taken ftriftly in this Cafe. 
3dly, Whether the married Daughter’s Portion (hould 
^Sur^iulTof brought into Hotch-potch ; and it was decreed, that it 
his l'erfonal (hould not, but (he to have her Share with the reft, and 
Daughter ad- the difference as to bringing into Hotch-potch , was faid to 
iiim Mar- be between Perfons dying wholly Inteftate, and dying 
riage need Inteftate quoad a Surplus. 

not bring the 1 1 

l onion into Hotch-potch to intitle her to a Diftxibution Share. 
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In Curia Cancellari*. 


T HE Defendant in this Cafe being advifed, he had 

paid one Nailor , who was his Solicitor in this ported over 
Caufe, more Money than could be due to him, obtain- lhe 
ed an Order to have his Bills referred and taxed, which Jjgjjj 
was done; and upon the Taxation he was reported to liis being a- 
be overpaid 60/. b^ondf^ 

had a Ac exeat reimm, tho’ no Bill in Court whereon to ground this Writ. 


Loyd verfus Cardy. 


Cafe 141. 


Thereupon he moved the Court for a ne exeat Regnum 
againft Naylor , on Affidavit that he was going beyond 
Sea with my Lord Cornbury , the Governor of Jamaica ; 
and the Writ was granted by the Matter of the Rolls in 
the Abfence of my Lord Keeper , tho’ there was no Bill 
in Court whereon to ground this Writ. 


Kinder verfus Miller. 

s. c. 

°T S. died inteftate, leaving a Wife and two Daughters, 

J * Infants, and they became intitlei to his Perfonal E- vinga’wifc 
ttate in Ihirds, which amounted to 900/. The Widow Daughters j 

. 1 after hi' 
takes Death jco/. 

is found in the I loud; the WiJow lay^ out this Money in Lands, and fettles it to the Ufr of hcr- 
lelf for Life, Remainder to her own right Heirs; after the Death of the Mother and two Daughter, 
Plaintiff as Adtniniftrator to the Daughters, brings a Bill againft the Heir at Law, to have two Third* 
of the sco t. out of the Land as perlbttal Eltaie, which was dec red accordingly by the Mafter of 
the Kelli , but rtverfed by my l.utd Kuf er. 
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takes out AdminiftratteSS^aqd within two Months ^her 
laid out 500/. (Tartoy |y Muncy left by the Inrdhitpm 
his Houfe at his Death, wafe proved in the Caui'e Kin 
the Purihafe of Lands, And the Conveyance was to 1 /er- 
felf and her Heirs; and there was ho Declaration of fay 
Truft in the Deed, nor was fhe fo much as mentioned 
therein to be Adminiftratrix to her Hufband. 

Afterwards fhc conveyed thefe Lands to Tmftecs ( and 
their Heirs to the Ufe of herfelf for Life, dnd after as 
to one Moiety to the Ufe of one Daughter, and the 
Heirs of her Body ; and as to the other Moiety to the 
other Daughter, and the Heirs of her Body, with crofs 
Remainders, with Remainder of the whole to her own 
right Heirs. 

The Daughters afterwards both married, and died, and 
the Mother died ; the Husband of the furviving Daugh¬ 
ter took out Adminiftration to his Wife and her Sifter, 
ard brought this Bill againfl the Heir of the Mother to 
have this Land made Perfonal Eftate, and to have two 
'i birds of it, as being purchafed with the Money which 
belonged to the Daughters to whom he was Admini- 
flrator. 

The Defendants infilled on the Statute of Frauds and 
Perjuries, and that thefe Lands could not be fubjeft to 
any Demands of the Plaintiff, there being no Declara¬ 
tion of Truft in Writing; and the Cafe of Kirk verfus 
Webb, was cited and relied on. 

The Matter of the Rolls laid that Cafe did not govern 
this, but flood on its own Bottom, and that here was 
an Interefl: vcfled in the Daughters by the Statute of 
Dittribtitions, and laid, it would be very mifehievous to 
Infants, if their Money might be invefted in Land, and 
that Land not liable to make them Satisfa&ion; and 
therefore he decreed that the Land fhould fland charged 
with two Thirds of the Purchafe-Moncy for the Plaintiff, 
and if it were not paid, the Land to be fold ; but this 
Decree was after reverfed by my Lord Keeper Wright , as 
contrary to the Cafe of Kirk verfus Webb. 

3 


Neal 


^Qhn Neal by his Will devifes 5/. per Ann. to his Nc- 
j phew Thomas Neal (without adding to his Executors 
or Adminiftrators) to be paid half Yearly during the 
Life of his Wife, on Condition he behave himfclf civilly 
to her, (be he was a very lewd diffoiute Man, and made 
his Wife Executrix, and died \ and ftie intermarried with 
the Defendant Hanbury. 

whom he made Executrix, on Condition that he demeaned himfclf civilly to her. 
the 5 1 . per Ann. D determined. 


Thomas Neal the Devifee died, and his Wife the Plain¬ 
tiff was his Adminiftratrix, and brought this Bill in forma 
pauperis , to have the Payment of the 5/. per Ann. du¬ 
ring the Life of the Executrix of John. 

But the Mailer of the Rolls faid this is a Perfonal Be- 
queft to Thomas ; and ’tis upon Condition he demean 
himfclf civilly to the Executrix, which cannot be after 
he is dead, therefore I cannot make a new Will} the 
Bill mull be difmifs’d. 


Aplyn verfus Brewer. 

A Man made feveral Executors, who all joined in Sale 
of the Teftator’s Goods, but one only received the 
Money, and he afterwards became infolvent. 

Per Lord Keeper , all who a£led by joining in the Sale 
ftiall be charged; yet lately before, in the Cafe of Heaton 
and Marriott where a Perion had made a Conveyance to 
feveral Truftees for Payment of Debts, and they all 
joined in the Sale, and one only received the Money, 
and became infolvent; the others were not charged. 


•4. dewfc', to 
his A’ej'hew 
S /. per Anr. 
(v-jihoLit Cu¬ 
ing 10 ilia 
Executor; or 
Aiiniinitcra- 
lorsj to lie 
j.'iiii him du¬ 
ring his 0:e 
I eltaror’.s 
Wile’s Life, 
I5j u is Death 


Cafe 144. 

Executors 
who all join 
fu a Sale, 
l!:.i!l he all 
charged, tho : 
one only 10- 
cehes the 
Money: Scene 
of Trullees 



1 % 

A Treats for a Purchafe with B. and the Lands to £e 

A. purchafcd were incumbred with Mortgages and 
Judgments; the Purchafe-Money being agreed, was re¬ 
turned to London, and placed in an indifferent 1 Hand to 
be paid in Difcharge of thofe Incumbrances, when the 
Quantum of them fhould be adjudged, and Alignments 
made ; but before that was done, the Purchafor died, 
and did not leave fufficient Affets to pay his Debts upon 
Bond. 

The Queftion was, Whether the Money depofited as 
aforcfaid, Ihould be Affets of the Purchafor, and be ap¬ 
plied to pay his Debts, or muff be applied to pay off 
the Real Incumbrances on the purchafed Eftate ; for if 
it were to be applied to pay off thefe Incumbrances, 
then the Creditors of the Purchafor muft lofe their 
Debts; but if otherwife, then the Mortgagees, i5fc. wou’d 
be paid out of the Land, by Virtue of .heir Securities, 
and the Creditors wou’d have their Satisfaction out of 
the Money, and fo all might be paid. 

My Lord Keeper was of Opinion, that the Money was 
bound by the Agreement, and muft be applied to pay off 
the Incumbrances. 


i 

Cafe 146. 


Jones verfus Baffet . 


r.ytiie in- A perfon who was Adminiftrator durante minor!/Etate 
of^Agc, Ad- of two Infants, and intitlcd to a Share of the 
rrr Intcftate’s Eftate in his own Right, brought a Bill for a 


nnri A'Aatc 
orates, and 
Sui>l>y fitch 
Adminiftra- 
tor is there¬ 
by determin¬ 
ed, to that 
the 'nfanr 


Difcovcry and Account, and proceeded fo far as to Exami¬ 
nation of Witneffes, and then got his own Share, and 
let the Suit drop. 

3 After 


cannot go on therewith, but muft begin anew, unlefs a Decree to account were had, in which 
Cafe the Infant on a Bill brought for that Purfole, may be allowed to go on therewith. 


In Qiria .. 


i cflarU. 

jSfcge ’twas moved to have 


^ After the Infants coming |TOCge ’twas moved to have 
.the Benefit of thefe Proceedings, and to carry on the 
•'i&iufe. 

/«My Lord Keeper thought it reafonable if it could be 
done, that they might not be turned round to begin all 
anew, but thought the Suit quite dead, and at an End 




by the Infants coming of Age, whereby the Adminiftra- 
tion durbite minori JBtatc determined, and afkcd the Barr 


if any fuch Thing had ever been done; it was anfwer- 
ed that the like had been done once by my Lord Chan¬ 
cellor Somers , in the Cafe of Davis verfus Davis , where 


an Adminittrator durante minori JEtate proceeded to a De¬ 
cree and Account before the Matter; and then the Infant 


coming of Age, and praying, it was allowed to go on, 
though much oppofed; but here ’twould not be granted, 
for Davis's Cafe had proceeded to a Decree; and tho’ 
the Plaintiff there was Adminittrator durante minori JEtate, 


yet it was cum Teflamento annex0 , which by him made 
fome Difference; and the Infant there had brought a Bill 
to have the Benefit of the faid Proceedings, and offered 
to be bound by them. 


Jaggard verfus Jaggard, & aP, & econt. 


Cafe 147, 

(1 lh, embn . 
-•/. before 
nl.iri i.ige co 


M R. Jaggard oil his Marriage with Mr. Sutton* 
Daughter, in Confideration of that Marriage, 
and 2C0O/. Portion, covenants to fettle certain Houles J ,J J >Ki "J. 1 * M “ 
particularly named in the Deed, and all other his Free- Life ■ K t -’ r 
hold Eftate, to the Ufe of himfclf for Life for her Join- 


ture, then to the firft and other Sons of that Marriage J ' 1 
in Tail Male; and for Want of fuch Blue to the Daugli - nninder to 
ters in Tail Male, with Remainder to hiinfelf in Fee ; 


Remainder 10 
liiinlt-H in 


Fee, with a Power of Revocation referveJ to the Wife’s Father then beyond Sea. Tin- Atainage i.. 
had, and a Daughter born, and the Husband being taken lick, devifes 1 500/. to his Daughter; 
and if his Wife (Ireing enfeint) lhould have a Poithumous Daughter, (he toha\e y.-o 1 . oi the r, r)l. 
and if cither died before it, or Marriage, the Survivor to have the whole; and gave all his l..mu; 
to his Wife and her Heirs, and the Surplus of hislferfonal Eitate, after Debts paid, to hi • Wife, h«'t 
Executors, and makes his Wife Executrix: Then another Daughter i;. born, and the Hu.sli.inJ dies 
without any Alteration of iris Will, or any Settlement made. Decreed that a Settlement be made, 
with a Power of Revocation to the Father; and that Legacies he likewise ] aid the Children, ine 
youngeft Daughter being a Poftuuious CJtild, within the Ini cut of the Will. 


I 


f . 1701. 


and in the Deed was a¥j%m[o that Mr. Sutton the Wife’s 
Father fhould have Pow^by Deed, fcfc. to revoke a»] 
the U fes; he was a Merchant, and at that Time hf- 1 
yond Sea, where he lived a long Time. * \ 

The Marriage took Effeft, and he had I flue a Daugh¬ 
ter ; and his Wife being again enfeint with a Child, he 
was taken fick, and made his Will, and thereby devifed 
1 500 /. to his Daughter ; and if his Wife fhofild havt a 
Poflhumous Daughter, Ihe to have 500/. of the 1500/. 
and if either died before 21 or Marriage, the Survivor 
to have the whole; and gave all his Freehold Eftate to 
his Wife, and her Heirs, and tlie Surplus of his Perfonal 
Eftate, after Debts paid, to her, her Executors and Ad- 
miniftrators; and if the Perfonal Eftate was not fuffi- 
cient to pay his Debts, the Real Eftate to be charged 
with them, and makes his Wife Executrix, and hath 
another Daughter born; and then dies without any Al¬ 
teration of his Will, and without making any Settle¬ 
ment purfuant to the Articles. 

The Widow infifted, that no Settlement ought to be 
made ; for that, if it had been made, her Father might 
revoke it, and fo her Hulband would then have it free, 
and have Power to devife it, and therefore fhc was well 
intitled to it by the Will; and that thefe Legacies lhould 
be intended to be devifed in Satisfaction of the Settlement; 
and that it muft be fo intended, for that they had no 
other Real Eftate but that which was covenanted to be 
fettled, and that they muft either accept them lo, or not 
have them. 

She likewife infifted, that the youngeft Daughter be¬ 
ing born in the Life-time of her Father, was not a 
Pofthumous Child, and therefore not entitled to the 
500 /. and the Childrens Bill was to have the Settlement 
made, and to have their Legacies. 

They infifted, that as the Will did not mention thofe 
Legacies to be in Lieu of the Settlement, there was no 
Neceffiry to think he fo intended, for he was. to have 
the Revcrfion in Fee of the fettled Lands, and that was 
3 fufficienc 


\ 


fufficient to 

valuable too, for if the Infants)die before 21, lhe will 
ha^p it; or if they Ihould live to that Age, yet during 
the Mother’s Life, they could not fuffer a Recovery to barr 
it ; belides, they had no Provifiort during the Life of 
the Mother; and therefore ’twas reaTonably to be inrended 
he meant ^hefe Legacies for that Purpofe, for their better 
Advancement in Marriage; for by the Settlement they 
were only to have a Remainder in Tail, and the Hu? bard 
would have nothing, if his Wife died before lhe could fuf¬ 
fer a Recovery, which could not be during her Infancy, 
nor during the Life of her Mother. 

This Cftufe was heard before my Lord Chancellor 
Somers, and as to the firft Point, he declared, the youngell 
Daughter, tho* born in the Life of her Father, to be a 
Pofthumous Child within the Meaning of the Will, and 
well intitled to the 500 /. 

But as to the other Point of the Settlement, he rc- 
lpited his Judgment, and directed a Letter to be wrote 
to Mr. Button, to know whether he would revoke the 
Settlement. 

The Caufe coming on this Day before the Lord Keeper 
Wright, upon the Point of the Settlement, he laid, he 
Would not Decree the Legacies to be in Satisfaflion of 
the Settlement; and therefore decreed an Account of 
the Perfonal Eftate, and the Infants Legacies to be put 
out by the Mafter, fubje£l to the Contingencies in the 
Will, and that the Settlement fliould be made Purfuant 
to the Articles, and there was to be a Provifion in ic for 
Mr. Hutton to revoke, irV. 
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fatisfy the Wordu or the Will, and was 


± t Halfurd 
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De TcQtr. \ Mich. 1700 . 


Halfonl(verf\\s Byron. 


k ina^i'oud A Was bound to B ,,in i ooo/. for Payment of 460 A 
paymmuof 01 afterwards A. being robbed of 495 Guineas, B. 
yjo 1 . after thought his Money in Danger, and prefled A. for it, 
hi'. Surety JS who got C. his Brother-in-Law to be bound with him to 
& in a 200/. Bond, to pay 100 A and Intereft, as a 
Jy Y- ) ' / m ' 11 ‘ s farther Security for fo much of the 480 A Then A. brings 
II further" sl> an A&ion againft the Hundred, and recovers 540 A and 
affigns the Judgment to B. and D. (his own Attorney) 
towar( ^ s Satisfa&ion of the Debt; and the Sheriff paid 
Judgment to feveral Sums to B. and 80 A Part of the Judgment was 
tow. itJs fiir- paid to A. by B' s Confent; and if this fhould be reckon’d 

lionrflhT as P a *^ t0 ac a s to exonerate C.pro tanto , was 

Debt, and b. tb c Queftion. 

receives fe- 

w r.il Sums on thi., Jugmeut; and A. by the Confent of B. receives 30/. alfo part of the Money 
l'.vim J on this judgment, TJiis (hall not go in Exoneration of any Part of the Money Haired by the 
. c /. Bond, us it would do, if B. had adually received it, and lent it to A. 


My Lord Keeper held, that it fhould not, becaufe, 
that this Alignment of the Judgment, was but as a farther 
Security for the Money due on the 1000A Bond; and 
as the Obligee had got it, fo he might releafe or dis¬ 
charge it, as he thought fit, and the Surety is not hurt 
by it; otherwife it would be, if the Money had been 
once a&ually paid to B. and after, lent again ro A. fo 
deerxd an Account to be taken of what due on the 
icooA Bond, and what due on the 200 A Bond for 
Principal, Intereft, and Cofts, or fo much lefsas remained 
due on the 1000 A Bond, and the 200 A Bond to be 
delivered up. 


3 


Bljbop 
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^Bifljop verfus Godjvh & aT, Executors of Cafe I4? 

John Swift. 

A N Executor pays Bond Debts before Money, on a 

Decree againft his Teftator. Per Cur. clearly he JUCgll.'l !l V 
ftiall not be allowed tliofe Payments in his Account, L; v 
becaufe the Decree here is equal to a Judgment at 
Law. 


Hopton verfus Dry den. 


Cafe 


<T) Obert Clerkfon and one Founds, were Partners in the u. 

Trade of a Mercer; Clcrkjon is indebted by Bond to 
Edward Hopton in 2000 /. to which the Plaintiff was in- 
titled as his Reprefentative, and in 1300/. to Dryden the jh^iM.t 
Defendant’s Teftator, for which he and Founds we re bound. firfl J'crtaioi, 
Clerkfon made his Will, and thereof Drydcn and another 
Executors, and devifes his Lands to them, and their ^ 
Heirs, Share and Share alike, to be fold for Payment ofYime if 1 
his Debts, and died ; they employ’d the greateft Part ofJ^wJrT 
his Perfonal Eftate in paying off a Mortgage of 2000/. 
charged on the Real Eftate devifed for Payment of Debts; Executor;, 
but kept it on Foot, and took an Alignment thereof to S™ !? ,1 ‘ 
therafelves; and Clerkfon had alfo a Bond taken in 
Dryden' sName for Money due to Clerkfon. SfcY 

not retain, becaufe he is not Executor of the firft Teltator; but P. is b.i< Executor, by Sui- 
vivorlhip; and the only Reafon of allowing Retainer, is becaufe the Executor cannot in- biaueJb 


The Plaintiff brought his Bill againft the Executors of 
Clerkfon for a difeovery of Affets, and to have a Satif- 
fa&ion of his Debt. Drydcn in his \nfwer infills to re¬ 
tain out of the Real Eftate when fold, and alfo out of 
the Perfonal Eftate to pay his own Debt; the Caufc pro¬ 
ceeded to hearing, and a Decree for an Account; but 
before any farther Proceedings, Dryden dies, having made 

his Will, and the Defendant Dryden his Wife, Executrix, 

(who 


De Term. S.^Mtch. 1701. 

(who was before ExecutwSJ^Ji Founds) and the Caufe was 
revived againft her. ; 

For the Defendant it was ,infifted, that the Mortgage/" 
being paid off with the Alfers, which Dryden her Teliat (Jr 
might have retained towards his own Satisfaction, and 
the Mortgage being kept on Foot, they in whom it is, 
ought lureiy in a Court of Equity to be looked on as 
Truftees for the Defendant for any juft Demand* he had 
on the Eftate, or paid off with Afl'ets, which he might 
have retained; and fo it will be for the Real Eftate too, 
if Dryden and the other Executor were Tenants in Com¬ 
mon, as it was urged they were ; and that a Court of 
Equity could not take them from them till they were 
paid, the Reafon of Retainer by an Executor, is, becaufe 
he cannot fue himfelf, and the Reafon, as to the Heir is 
the fame, and the Law mull be fo to, tho* there is no 
Inftanceof it. 

For the Plaintiff, it was infilled, that the Defendant, 
as Executrix to the firft Teftator Clerkfon , cannot pretend 
a Right of Retainer, for Ihe is not his Executrix, for 
her Teftator was not the furviving Executor of Clerkfon , 
but the other Executor, who is flill Living; and the 
Words of the Devife of the Real Eftate do not make a 
Tenancy in Common, and then Ihe has no Capacity of 
retaining; it was agreed, Dryden might have retained, 
bur was not forced to it, nolens nolens, as was faid on 
the other Side, tho* prima facie, it might be looked on 
as a Retainer. 'Ihe Teftator devifed the Mortgage to be 
paid off out of his Perfonal Eftate, and then to be fold to 
pay ? oco /. to his Grandfon, which they have done, 
and therefore, pro tanto , have renounced their Right of 
Retainer ; and this Debt for which the Defendant would 
Retain, was the Debt of Founds , as well as of Clerkfon, 
t hey being Partners and Co-obligors, and fhe is Executrix 
of Founds alfo, and hath Aflets of his to pay, and there¬ 
fore could retain only for a Moiety of it. 

Lord Keeper. An Executor of an Executor may Re¬ 
tain, but not in this Cafe; the Land being devifed to 
3 the 



In Curia QmceHaria. 

the Executors, Share and Share makes, I think, a 
Tenancy in Common; but hens the Executor of the Exe¬ 
cutor, is not the Executor to the firft Teftator, and there¬ 
fore cannot Retain, and the^Perfonal AfTets are gone; 
and the Queftion is now, as to the Real Eftate, and in 
Equity all Debts are equal; and therefore, if you mull 
come here, you cannot prefer yourfelf, and a Court of 
Equity will never affift a Retainer; and thefe being only 
Equitable AfTets, you ought not to retain to pay all, but 
only a proportionable Part; and as to the Bond, you 
are a Truftee, and therefore that muft follow the fame 
Rule. 


i8t 


A a a 


I) F. 
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Termino S. Hillarii, 

1701. 
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Cafe i?i. 


Ward verfus Lant. 


froiunw^T TVyfR. -Andrew Lant had four Daughter?, and in 
Bonder jLVX i( ^73 made his Will, anddevifed to one 1000 /. 
one of Ill's and by the lame Will devifed to them i?o o I. a-piece 
wilhouTany f° r their Portions, which laft Sums of i?oo/. were to 
andpalabie ^ out of a Real Fftate, devifed by his Will for 
immediately, that Purpofe 5 afterwards he marries one of his Daughters 
kept Irby' to Mr. Francis Lane, and gives her 4000 /. Portion, and 
IS™ proved a fterwards executes a Bond of 5000 /. to another Daugh. 
10 be made to ter, but kept it by him, and it was found amongft his 
Papers after his Death, and there was fume Proof in the 
teemed bv Caufe, that this Bond was entered into to defend him 
jJjK ^ ai jK h ; from paying Taxes for his Money; and there was fome 
by Will gives Proof likewife, that he had rold his Daughter not long 
IiihbDaugh- before his Death, that he intended her the Benefit of the 
this plif 6 "'’ R° n ^> ^ was plain he had forgot his Will, for he died 
decreed to be not till 1694 ; and had often faid, he had no Will, and 
ux Jude. » £was not £ oun( j t j[j iome Years after his Death, by the 
faid Will he bad given his Wife (whom he made foie 
Executrix) fome Legacies, but had made no Difpofition 
of the Surplus of his Eftate. And thofeveral Queftions 
that were made in the Cafe were, 

3 iji. 


\ft. Whether this Bond were to be paid to the 
Daughter, or to be fet afide. 

idly . If it were to be paid, then. Whether it ihould 
be taken as a Satisfa&ion ofjthe Legacies derived co her, 
or a Revocation of the Will as' to them, and whether 
the unpreferred Daughter Ibould be made equal out of ■ 
the Surplus before any Dilfribution (if any were to be 
made ii» this Cafe.) 

* 3 dly. If there be not a Difference where the Wife 
has a Legacy, and is made Fxecutrix, and the Surplus 
not diipofed, and where a Stranger is; and if flic ihail 
not have the Surplus to her own Ufe, rho’ a Stranger 
ihould not, efpecialiy in this Cafe, when the Will was 
made in 1673 ; and the Courfe of diftributing the Sur¬ 
plus not introduced ’till long after, and therefore not to 
be carry’d on in Equity, to take it from the Widow, 
when the Law was not lb at that Time. 

My Lord Keeper was of Opinion, that tbo* there w as 
no Fraud or Circumvention in obtaining the Bond from 
Mr. Lant; yet that it appeared to be Ins Intention, that 
no life ibould be made of it, ior the Bond was without 
any Condition, and payable immediately, and he alv r ays 
kept it by him; and therefore, if lhe had got it ftom 
him, and put it in Suit againft him in his Life Time, 
he thought Equity would have relieved him againil it; 
that he always declared, that he intended his Daughters 
equal, and equality is the highcil Equity; and the Daugh¬ 
ter hcrfelf took the Bond to be only to proredl him 
from Taxes; and being voluntary, and only done for 
that fpejcial Purpofc; *tis a Trull for hitrdelf, as this 
Cafe is, and therefore decreed it to be let afide,, this 
Daughter being equal to the reft without that Bond. 

As to Mr. Lwc\ 4000/. Portion, that muft be taken 
to be a Satisfaction of the 1500/. given her by the W ill 
for her Portion, and a Revocation of the Will ,pro tanto , 
but as to the 1000/. Legacy, that being a general Le¬ 
gacy given by the Will, Mr; . Lane muft have it, notwith¬ 
standing the 4000 /. given her lor her Portion; and the 

Perional 
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Perlonal Eftate lhall npt' go to cafe the Real Eilat e cf 
the Legacies charged on it by the “Will. 

Decreed likewife, that the Widow muft diftribute the 
Surplus, for tho* the Law (was taken othcrwife at the 
making of the Will; yet by fubfequent Refolutions, the 
Law is declared otherwife, and here is no Circuraftances 
interven’d to alter the Judgment of the Court to what 
the Law was taken to be at that Time, as the dying of 
the Teftator at the Time of the Will. 

As to the Hotch-potch , he could fee no Reafon againft 
it; and therefore the Portion muft be brought in, and to 
the Daughters have the Benefit of it, but not the Wife, 
and 1500/. coming of the 4000 /. coming out of the 
Land, this is only 2 500 /. to be brought into Hotch potch, 


Cook verfns Parfons. 


Cafe 152. 

1 Yern. 4iy. 

S. C. 

Land wrote ' i 'HIS was a Bill of Review to reverfe a Decree of 
tor,^nd 1 pub- 8 m y L° r d Nottingham in 1682 ; for Sale of Lands 
Hft’ed in the fubjedled by the Will to the Payment of Debts; the Lands 
were devifed to Truftees, and their Heirs, to fet and 
Farm let, and out of the Rents (without faying and 
thret; feveni p f0 fits) to pay his Debts, and all his Debts and Legacies 

1 tines, and . r n • i , _ . _ „ ° 

atteiled by. i being tirlt paid, he gave the Surplus to F. S. 

1 efpedite Tin.fi-, in the Pretence of tlie Teftator, fufficient within the Statute of Frauds; but 
whether the Alan’s owning the Writing to be his, in the Prefence of the Witnelles be fuffi- 
cinit, W- 


Pretence of 
three feve- 
ral Wit- 
nelfes, at 


This Will was wrote with the Tdlator’s own Hand, 
a? was proved, and publilhed in the Prdcnee of three 
feveral Witr.effes, at three feveral l imes, and they all at- 
uilcd it in his Prefence; but he did not Sign it in the 
Prefence of the fecond Witnefs ; but only owned the 
Signing to be his Hand, and delired him to atteft the 
V ill, as was proved by th?t Witnefs. 

The Teftator died, leaving an Infant Heir, and the 
Land was decreed to be fold, and no Day given the 
Infant to (how Caufe agiinft it. The Objedtions to the 
Decree were, 

3 ifl- 
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1 ft, That this is no good Will within the Statute of 
Frauds and Perjuries, becaufe not attefted by all the Wit* 
nefles at one Time, and that one of them did not fee 
the Teftator Sign, but only! own that it was his Hand. 
idly , If the Will had been well executed; yet the Words 
of it were not fufficient to ground a Decree for Sale, being ' 
only to Let and Set, and out of the Rents, without Say¬ 
ing and Profits, to pay, $dly, That tho’ the Words had 
been fufficient to bear a Decree; yet the Infant ffiould 
have had a Day given him, to ffiow Caufe when he 
came of Age. 

My Lord Keeper held a Publication of a Will before 
three Witneffes, tho’ at three feveral Times, good within 
the Statute, and thought the Writing the Will with the 
Teftator’s own Hand, a fufficient Signing within the Sta¬ 
tute, tho’ not fubfcribed nor fealed by him, but doubted 
whether owning the Subfcription to be his, was fufficient; 
but the Validity of the Will is a Queftion at Law, and 
therefore ordered it to be tried. 

As to the Words Let and Set, and out of the Rents 
to pay, he held them not fufficient whereon to ground a 
Decree for Sale, but the fubfequent Words, that after 
his Debts and Legacies paid, it ffiould be to the Truftees, 
were fufficient. 

There needs no Day be given the Infant, becaufe 
the Land is devifed to the Truftees, fo nothing defeended 
to the Infant, and there was no Decree againft him to 
join, and the Truftees might have fold without coming 
to the Court for Dire£Hon ; and yet if they do come, 
it may be a Queftion, if the Infant Heir ought not to 
have a Day to ffiow Caufe; but he thought it not needful 
in this Cafe, becaufe nothing defeended to him, nor was 
there any Decree againft him to Convey. 


B b b 


Baskentllr 
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&fe 153. Baskerville vprfus Gore & aT. 

coSera 1 " A treaty of Marriage, was held between the Defen- 
tionoVfioa/. dant Richard Baskerville , the Plaintiff’s eldeft 
hhnonhiJ Son, and Jane his Wife, formerly the Wife of Rayncr ; 
riage iTthe an£ J th® Defendants affirmed Uae had 2600 /. Fortune at 
wffc’s Por- her own Difpofal, and thereupon the Marriage was 
ties to fettle agreed on, and Articles entered into, whereby it was 
on°the^Maj> r recited, that the Defendant Jane had a Fortune of 26vol. 

Ldng*after h was to ^ P a ^ t ^ le Plaintiff (without faying by 
di&overed, whom) and in Confideration thereof, the Plaintiff did 
onTy^soo*?. Covenant with the {Defendant Gore, Uncle of the De- 
fendant J*M> that he would within fix Months after the 

settlement ^ arr * a 6 e > on Payment of the a 600 /. fettle certain Lands 
fortfelTooi.in the Articles mentioned, and laid to be 600 1 . -per Ann. 
To 0 " Value, on the Defendant Richard, for Life, then 250/. 

tohavemSe^ ^ ent Charge to the Defendant Jane for her 
for the 1600/. Jointure, then the whole 10 the Iffue of that Marriage 
dedufl°out°of in Tail, with the Remainder to the right Heirs df Richard. 

the too I. per 

Jim. iooo /. worth of Laud, viz* 50 L j*tr Ann. as was urged he lhoi(Id; for then, by the fame 
Reafon, if ihe had nothing, it might have been urged, that only 2690 i. fhnuld have been deduced 
•ut ' ‘ ‘ 



The Marriage took Effeft, and after it was difeovered 
that 1000 1 . part of Jane’s Fortune was fettled by her 
and her former Hufband, Rainer , in fitch Manner, that 
it would come to the Iffue of this Hufband (all her 
Children by her former Hufband being dead;) but it 
could not be paid to the Plaintiff, nor could he have any 
Benefit of it j £o the Articles were not performed or> 
eithqr Side. 

The Father brought this Bill againft the Son and his 
Wife, and their Infant Son, and the Truftee in the Ar¬ 
ticles, that the Articles might be performed mutually in 
a fhort Time, or he be difeharged therefrom, he being 
willing, on his Part, to fettle on Payment of the 
26001. 


2 
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It appeared by the Anfwers’, that the 1000 /. was fo 
fettled, that it could not be paid to the Father; but the 
Defendants offered, that they Plaintiff fhould keep 50 /. 
per Ann. Land, out of the Settlement to fatisfy himfelf 
that 1000 /. 

But that the Plaintiff would not fubmit, and faid, it 
was only paying him out of his own, and might have 
be§n with as good Reafon urged, that if no Part of the 
2600 /. would have been had, the Plaintiff fhould have 
.kept 2.600 /. worth of Land out of the Settlement, and 
fo have fettled the reft for nothing; for in the one Cafe, 
as well as the other, it might be laid, that the Plaintiff 
had 2600 /. which was all he contracted to have; but 
the Plaintiff offered, if the 1600 i. might be quietly 
paid him, he would make a Settlement for that, in Pro¬ 
portion to the Settlement he was to have made for the 
2600 /. but the Defendants did not like this, but in¬ 
filled, there fhould be only 1000 /. worth of Land kept 
out of the Settlement. 

The Mailer of the Rolls faid, he could not Decree 
him to do more than make a proportionable Settlement; 
fo then the Defendants laid, they would find fome Way 
or other to raife the Money for the Plaintiff, and the 
Decree was, that if the Defendants did within fix Months 
pay the 2600 /. the Mailer was to fee the Settlement 
made purfuant to the Articles, or if 1600/. then a 
proportionable Settlement, or elfe the Articles to be dif- 
charged. 

Note, By the Articles, the Son was to have had the 
Rents from the next Rent Day, and the Father the In- 
teieft of the Portion ; but there having been no Perfor¬ 
mance, the Mailer of the Rolls would not Decree the 
Plaintiff to account for the Rents, and take the Portion 
with Intereft from that Time, the Father not being ob¬ 
liged by the Articles to make any Settlement till the 
Portion paid. 


Dar(lon 
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ofe 154. Darfton verfus Earl of Or ford, & aP, 
Executors of Ruflfcl, who married Lady 
North , Widow and Executrix of Lord 
North. 

After a Bm 'TT'H E Lord North had granted a Rent Charge t'ojthe 
Jjj jn^hT X Plaintiff, and covenanted for Payment of it, and 
hmtan'r/iS ^ king greatly in Arrear, he died much indebted to fe- 
a Bond Debt, veral Perfons, both by Bond and Ample Contrail. 

and allowed 4 4 

on the Acaount, becaufe he might, by confeffmg Judgment, have preferred him, and no Difference 
in Reafon, where paid without fuch Confeffing. 

The Plaintiff brought his Bill in this Court for a 
Difcovery of Affets, and to have Satisfa&ion of his 
Debt. After Procefs ferved, and Anfwer put in, Rujfel 
voluntarily paid a Bond to J.S. without Suit: The Caufe 
proceeded to Hearing, and an Account was decreed. Ruj¬ 
fel died, and the Caufe was revived againft his Executors 
only; and the Queftion was. Whether this voluntary 
Payment pending a Suit here ftiouid be allowed them on 
the Account. 

For the Plaintiff, it was infilled, that it lhould not, 
for when a juft Creditor makes a Demand in this Court, 
it is not according to good Conference not to pay it, 
and even at Law a voluntary Payment to a Creditor in 
equal Degree is not good, after an Action brought by 
another; and it has been adjudged to be the fame Thing 
here, particularly in the Cafe of Jofeph verfus Mott, 
where Payment on a Recovery at Law, or A&ion brought 
after a Bill was depending here, was difallowed on the 
the Account, after great Debate. 

On the other Side, it was laid, that tho’ a voluntary 
Payment be not good at Law, after an A&ion brought 
by another; yet an Executor in that Cafe may confefs 
Judgment to which he pleafes, and pay with Safety, 
which here he cannot, nor have an Injunction to flay 
the Action at Law. 
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My Lord Keeper thought the Payment ought to be 
allowed; he laid it Teemed to be admitted, that if the 
Executor had confeffed Judgment at Law, the Payment 
would have been good ; andfcvhy Ihould not a voluntary 
Payment, without confeffingjudgment, be as good in 
Equity, for thefe is no Difference in Reafon ; and if 
Money be to be laid out in a Purchafe, and fettled on 
A. in Tail, upon a Bill brought here, the Court will de¬ 
cree the Money to be paid to him ; becaufe if the Pur¬ 
chafe and Settlement had been made, he might have dif- 
pofed of it, tho’ there muft have been the Formality of 
a Recovery or Fine, yet being in his Power, it is look’d 
Upon as the fame Thing; but this is a Point of Confe- 
quence, let the Precedents be fearched, and I will consi¬ 
der of it. 

Afterwards, 3 June 1702, this Caufe came on again, 
and fuch Precedents as could be found, were produced 
on both Sides; and my Lord Keeper feemed to be of the 
fame Opinion as formerly, and faid it was an intolerable 
Inconvenience, that an Executor might be obliged : You 
cannot oblige a Man to take lefs than his Debt; and 
how then can you ftop him for going on at Law to re¬ 
cover it ? The Cafe of Jofeph verfus Mott, is a Precedent 
againft me, but I think that is a direft Change of the 
Law ; but I will confider of it till to Morrow. 

The next Day he faid he had confidered of the Pre¬ 
cedents, and was bound up by them, and therefore or¬ 
dered the Exception taken by the Defendants to the Ma¬ 
tters Report to be over-ruled^ and the Payment (being 
voluntary) to be difallowed5 but he feemed to dilap- 
preve of the Cafe of Jofeph verfus Mott , where the 
Judgment at Law was fairly obtained. 

Note; Afterwards an Appeal was brought in the Houfe 
of Peers from this Decree, and on the 21ft Day of No- 
vernier , 170?, the Decree was revers’d, and the Pay¬ 
ment allowed. 
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Cafe i;y. 

One devifes 

and Perfonal 'Ik /JR. Richard Kent being greatly indebted to feveral 
paymentof i^JL P er f° ns » borrowed 8000/. of the Truftees of 
his Debts and j-jjg Earl G f Kildare , and gave them a Note under his 

Legacies, and r - . , 

dies ; a Cre- Hand, that tor fecuring the Repayment of that Money 
Judgment a- with Intereft, he wou’d make them a Mortgage of an 
CJ* Eftate in Wilt/hire, which he then had lately purchafed of 
^ then he Sir Edward Hungerford j but before it was done, Mr. 
ther credi- Kent died indebted to feveral Perfons by Bond and Sim- 
h°sSnot h ob- pie Contraft, having by his Will devifed an Annuity of 
Sems fig 5 00 ^ P er to an( l feveral other Legacies, 

their Am, and deviled alfo his Eftate Real and Perfonal for Pay- 
LteJwfor ment of his Debts and Legacies. 

Sale of the _ 

Eftate, and to be paid their Debts in Proportion. The Judgment Creditor received feveral Divi¬ 
dends, after having proved his Debt before the Mafter, then petitioned for a Re-hearing, on Pre¬ 
tence that he being a Judgment Creditor, ought to have a Preference before the other Creditors, at 
ieail out of the 1‘erfonal Eftate ; but the other Creditors having joined in the Bill, and contribu¬ 
ted to the Cltarges of the Suit, and feveral Dividends being made purfuant to the Decree, the 
Court wou’d not alter it, and held, ■ that if any Preferences wert to be, the Plaintiff ought to 
bring what he received into Hotch-potch, and that he ought to take either all Law or all Equity. 


M' 


f Shepherd verfus Kent. 


tors, who 
had not ob¬ 
tained fudg- 
ments,bring 
their Bill, 
and had a 
Decree for 


The Earl of Kildare and his Truftees, brought a Bill 
againft the Executors and two others, who were Devifees, 
and likewife Creditors of the Teftator, to have, the Lands 
mentioned in the Note, made a Security for the 8000/. 

2 and 
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and on hearing of that Caufe, it was decreed that Eftate 
Ihould be fold, and that out of the Purchafe-Money the 
Earl ftiould be paid in the firiP Place, and that then the 
reft of the Creditors ftiould paid in a Courfc of Ad- 
miniftration. 

The now Plaintiff, and feveral others of the Plaintiffs, 
who were no Parties to the firft Decree, brought Actions 
at I*aw againft the Executors upon their Bonds, and re¬ 
covered Judgment; and afterwards they and fome others 
of the Plaintiffs, who had obtained no Judgments, 
brought this Bill againft the Earl of Kildare and his 
Truftees, and againft Kent's Executors and others, let¬ 
ting forth their Debts; and that the Executors conceal¬ 
ed the AfTets, and pretended to prefer other Creditors of 
an inferior Nature; and for that Purpofe pretended 
that the Earl of Kildare had obtained a Decree to have 
his Debt (which was fecured only by a Note) paid him 
before them, which if it were fo, was obtained by Coliu- 
lion, and wou’d not have been fo decreed, in Cafe a 
proper Defence had been made; and they being no Par¬ 
ties to that Suit, ought not to be bound by it, but that 
it ought to be fet alide. 

The Caufe came to a Hearing, and the Court decla¬ 
red they law no Reafon to alter the Earl of Kildare s 
Decree, fo as againft him. The Bill was difmifs’d* 

Then the Decree went on farther, and faid, that all 
the Eftate of Mr. Kent ftiould be fold, and the Money 
brought before the Mafter, and the Creditors ftiould go 
before the Mafter, and prove their Debts; and after 
Payment of the Earl of Kildare , the Surplus to be di¬ 
vided amongft the reft of the Creditors proportionably ; 
and the Plaintiff Shepherd , and the others, who had ob¬ 
tained Judgments, went before the Mafter and proved 
their Debts, and as the Money was brought before the 
Mafter, received feveral Dividends of the Money arifing 
by Sale of the Real Eftate. 

There being a confiderable Sum before the Mafter, 

which was railed by Sale of the Perfonal Eftate, Shephard 

and 
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and the other Creditors, who had obtained Judgments, 
petitioned for a Rehearing of the Caufe, for that the 
Decree ought to have given them a Preference before 
thofe Creditors who had* not obtained Judgments, at 
leaft out of the Perfonal Eftate, and fo had the Decree 
done that u r as at firft made, on hearing of the Earl of 
Kildare' s Caufe, by faying, That after he was fatisfied 9 
the other Creditors Jhould be paid in a Courfe of Adnini - 
flration. 

The other Creditors who had no Judgments, oppofed 
altering the Decree, and faid, the Plaintiff and the other 
Judgment Creditors ought to take all Law or all Equity; 
and now they had brought them in here by this Bill, 
and made them contribute to the Charges of this Suit, 
and had received Dividends under the Decree, they 
ought not to alter it on a Re-hearing to prefer themfelves; 
and that a Judgment obtained after the firft Decree 
ought not to avail them ; befides, if the Plaintiffs wou’d 
have Advantage of their legal Preference, they ought to 
bring all they had received by Virtue of their Judgments 
into Hotch-potch . 

; Twas replied, that they having a legal Preference by 
their Judgments againft the Executors, and their Bill be¬ 
ing only to give them a Preference before the Earl of 
Kildare's Note, which was not allowed, they ought to 
have been difmifs’d generally; and their receiving their 
Shares before the Mafler of the equitable Affets, where 
they had no Preference, ought not to prejudice them 
as to the Perfonal Affets, where they have a Prefe¬ 
rence ; and there can be no Pretence for their bringing 
any Thing into Hotch-potch. A Man indebted by Bond 
devifes his Real Eftate for Payment of his Debts, a Cre¬ 
ditor recovers Judgment againft his Executor, but the 
Real and Perfonal Affets will not pay all the Debts, 
{han’t his Judgment entitle him to the Perfonal Affets ? 
And fhall he not come in for his Proportion alfo of the 
Equitable Affets, for what remains unpaid ? Or if one 
has both a Bond and a Mortgage for his Debt, and one 
2 is 
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is worth nothing, ilian’t he make lip the Inconvenicncy 
of the one by the other, and foreclose, if not paid? 

Lord Keeper. This Point je not now before me, and { 

if it were, I think, if they t would have any Benefit of 1 

the Equitable Affets, they ought to bring what tiiey had 
received into Hotchpotch . As to the Decree, I am of' O- 
pinion it is juft, and will not alter it; when you, who 
arc a Judgment Creditor, bring a Bill with others, and 
pray a Satisfa&ion of your Debts, and Relief, I think 
you ought not afterwards (when you have made them 
contribute to the Charge) to make Ufe of any legal Re¬ 
ference. 


Tovey vcrfns Toiwg. 


Cak- i 7:>. 
4 At ■». 


A Fador buys Cheefe for his Principal, and then 
breaks, and an A&iou is brought againft the Prin¬ 
cipal, and a Recovery at Law; the Plaintiff here endea¬ 
voured in the Court of Law to have got a new Trial, 
but was denied it. 


- \ CM. A ; 

L..C. 

Vcntiit . 
in" m o\ crul 
in Stiff.'k. .)■/ 

til' 1 Jm'Vj's 
;ig;iinfl the 

l.l'tU- 


they brought their Bill for a new Trial in an indifferent County, but the iiii! dil'uiG, j. 


And now this Bill was brought, and fuggefted for E- 
quity, that before the Cheefe was bought, he had coun¬ 
termanded the Authority of the Fa&or, and that the 
Defendant had Notice of it (but that was denied by the 
Aniwcr, and not proved). 

Another Suggcltion was, that there could not be an 
indifferent Trial in Suffolk, for that almoft all the Free¬ 
holders there were concerned in Intereft, and had de¬ 
clared they never wou’d find againft their Countrymen. 

. The Plaintiff likewife found out fince the Trial, that 
the principal Witnefs, on whofc Teftimony the Recoveiy 
was had, was Partner with the Infolvcnt Factor, and ci¬ 
ted the Cafe of Henncll verfus Kennell , 11 February, 
28 Car. 2. where an A&ion was brought againft an Ad- 
niiniftrator, who pleaded plene Adminifiravit; and the 
Trial was brought down by Provifo; and at the Trial 
the Defendant being put to prove a Sum of 50 1 . paid 
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before the Plaintiff's Original, which not being provided 
to do, a Verdi& was againft him ; yet after finding the 
Note, whereby his Witne^ was enabled to fvvear that 
Matter, on a Bill brought hfre, a new Trial was granted: 
And Humphreys verfus Sir Robert Payton , 11 November, 

15 Car. 2. where a Recovery in a Trial at Barr was let 
a fide, on new Matter difeovered; and affirmed on Re¬ 
hearing, 2 May, Ives verfus Hanks, % December, 3 Jac t 2. 
of a Chcjhire Fa&or, alledging, he fold to him as a Mer¬ 
chant, and not as a Fa£!or ; and Tills verfus Wharton , 
firft heard here, and after in the Houfe of Lords, where 
a new Trial was granted after a Trial at Barr. 

Lord Keeper. Bills for new Trials ought to be re¬ 
duced to fome Certainty ; the Grounds for Relief were 
ufually Partiality in the Jurors, or new Difcoveries; as 
to the 1 ft, the Trial is to be by a Jury de Vianet0; but 
if Caufe, the Venue may be changed to another Place, 
Challenges may be allowed, or an Attaint granted, and 
thefe are to be at Law ; and the Court where the Caufe 
is tried, may, if they fee Caufe, grant a new Trial, 
which here you have attempted, but could not prevail, 
and I can't grant a new Trial for Partiality; New Matter 
may in fome Cafes be Ground for Relief; but it rnuft 
not be what was tried before: Nor when it conlifts in 
Swearing only, will I ever grant a new Trial, unlefs it 
appears by Deed or Writing, or that a Witnefs, on 
whole Tellimony the Verdi£l was given, were convidf of 
Perjury, or the Jury attainted; and it does not appear the 
Witnefs and Plaintiff at Law were Partners; and if tfy; 
Jury had declared they wou’d find for the Plaintiff, the 
Court at Common Law would have taken Order in it. 
The Cafe of Gratiam was Matter in Writing; and in 
the Cafe of Humphreys verfus Payton, it does not appear 
what the new Matter was. Ives verfus Hawk.es was tried 
in Nottinghamjhire, and not in Chejhire , and went without 
Defence; yet a new Trial was denied at Law, but 
granted here, becaufc the Right had never been try’d ; 
but that was not for Partiality. Tilly verfus Wharton dif* 
3 fers 
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fers much. Tilly s Bill was difinils’d, and Wharton i, Crofs 
Bill came on, and a Satisfa&ion of the Bond decreed out 
of the Truft Eifate that was .altered above, and another 
Trial granted, and that went a .contrary Way; and Gon- 
troverfies this Way will never have an End. 

Note ; This was firft heard at the Rolls> and difmifs’d; 
and now that Decree confirmed on Appeal. 


Brewin verfus Brewin. Cafe 1 

May 13. 


A Man by his Marriage Settlement creates a Term for 

raifing 3000/. for a Daughter and Daughters of Manage 
that Marriage, to be equally divided between them, if raife 3?oo/. 
more than one, and to be paid within a Year after his [enp^Sns, 
and his Wife's Death. ’ 

A'wtn » lie nft f • 


viihin two 
Won tils afui 


the Death of the Survivor of the Ffufband and Wife, there being one Daughter ; the Father devjfrs 
the 'Fruit Lands to make good lies Wife's Jointure, and to raife 3000/. for his Daughter’s Portion, 
rhe Daughter (hall nor have two Portions of 3c00/. and fhe dying at the Age of five Years, and 
the Portion to be raifed out of Land, it fuall not be raifed for her Aduiiniltraior, but the Lite- 
rcil or Maintenance the Cliild was intitled to IhaJi. 


Then he by Will (having one Daughter, his only Child, 
and Heir) devifes the Inheritance of feveral Lands to his 
Wife, to make up her Jointure 300/. per Ann. and for 
raifing 3000 /. for his Daughter’s Portion, without limit¬ 
ing any Time of Payment, and devifes the faid Lands 
lo charged by the Settlement with the 300c/. to his 
Brother. 

The Daughter brought a Bill againft the Devifec of the 
J^ands, to have the 3000/. or Foreclofure, but died, 
pending the Suit about five Years of Age. 

Her Mother Adminifters and revives the Suit, and in¬ 
filled on the Cafe of the Earl of Rivers verfus 1 Derby, 
and that there was no Proviiion for Maintenance for the 
Daughter, till the Portion became payable, and therefore 
it was payable prefently. 

The Defendant alledged by his Council, that if the 
Cafe refted on the Deed alone, the Plaintiff could have 

no Right, and the Will does not mend it; the 3000/. 

by 
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by that is the fame as the 3000/. by the Deed, for 
they do not demand two 3000 /. and then it mull 
Hand on the Deed. V 

As to the Time of Payment , the Will having appoint¬ 
ed no Time at all; but raking it in the mod: favourable 
Scnfe for the Infant, it can be conttrued (being a Por¬ 
tion) payable only when fhe wanted a Portion, which 
could not be at five Years old; and this Cafe is upon 
the Reafon of all the Cafes of debitum in prejenti Jo hen- 
dim in fitturo , and fo within the Rule of Pandct verfus 
Parr let , 2 Vent, and the Will was only to better the 
Fund, the Settlement being defeftive in Value, and is 
plainly not fubttantive, but relative to the Deed; and if 
it were, ’twould be againft them; for being a Portion, 
and out of Lands, ’twou’d fink for the Benefit of the 
l-Ieir j and the Diftin&ion between a Deed and a Will 
has been exploded even in that Cafe. 

Lord Keeper. If it had been a Peifonal Legacy, it 
muff have been paid, and that prefently, tho’ the Child 
dies before the appointed Day, or as a Dcvifc out of 
Land by the Will, tho’ no Time of Faynwnt limited; 
but here the Will is relative to the Settlement, and both 
make but one Security; and by the V ill the Portion 
fhould have been raifed in a rcafonable Time, when the 
Child came to want it, but not prefently, the/ Ihc 
fhould have had reafonable Maintenance. J11 the mean 
Time ’tis within the Rule of all the fojmer Cafes, in 
Cafe of a Perfonal Legacy, payable at 2 1, or Marriage, 
I think the Court always appointed Maintenance out pf 
the Intereft of it, but not cxprefly limited otherwife in 
the mean Time, and the Bill was difmif/d by the Ma¬ 
tter of the Rolls, and affirmed on Appeal, but the Land 
was charged with 100 Marks per Ann, Maintenance for 
the Child whilft it lived. 
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Kent verfos Kent. 


Cafe i;8. 


O N a Motion this Day made, and Debate of the£f e er to a 
Matter, it was held by the Lord Keeper , that and 
where a Decree is for an Account, and then the Caufe of the Suit 
abates by the Defendant’s Death, his Reprefentative 
matf revive as well as the Plaintiff, both being in Na- ^ eath ;^ 
ture 01 Plaintiffs. tive may vs* 
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Cafc Bateman verfus Bateman . 

whether E- A j^ an binds himfelf and his Heirs, and dies, leaving 
give Relief on ^ ^ a Real Eftate to defcend to his Heir, fubjeft to a 
again? 1 ft!™- Mortgage for Years; the Heir aliens the Real Eftate be- 
vlf^being & re a Bill brought ; and if the Obligee was relievable 
introdudive here againft the Heir, and Purchafor, on the Statute for 
ofancvLaw. p revent i n g fraudulent Dcvifes, or if he was to be fent to 

Law to get Judgment firft, was the Queftion. 

My Lord Keeper thought, that Statute being introduc- 
tive of a new Law, the Relief on it muft be at Law, 
, and held likewife, that a Bond Creditor could not re¬ 
deem a Mortgage for Years, without firft having Judg¬ 
ment at Law againft the Heir, though it might have 
been otherwife, in Cafe of a Mortgage in Fee. 

Note ; Chancey al cet jour done Relief fur dit Stat. en 
tiel Cafe, 
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Ive verfus Ajb. 


Cafe 160. 

0 

T HE Defendant Being a .Captain of Marines, a- 
erees with the Plaintiff to fell it him for 600/. 
to be paid fuch a Day agreed on between them, and the 
Defendant agrees to procure a Cotnmiffion to be ligned only to 
bythe k/fot the Plaintiff by that Day .0 be Cap- 
tin in the laid Regiment; and the Plaintiff gave a Bond gt » t . 
for Performance of the Agreement, and a Warrant of 
Attorney to confefs Judgment, which after was en- 

K The"*Defendant quitted his Employment, and gets the 
Commiffion figned by the Time and twas left in the 

Secretaries Office, and the Plaintiff had Notice of it; but 

he being defirous to go offfrdm his Bargain, woud not 
take it out; and fo the Captain’s Place was given to an* 

The Plaintiff being profecuted at Law, on the Judg¬ 
ment brought this Bill, and now infilled, that by the 
Lu e of Eto againft felling Offices, the Bargain was 
r at leaft by the 7 th of If and Af which enafts. 

That eTery Commiffion Officer before his Commiffion re¬ 
paired, fcould fake the Oath there mentioned, that he 
lad not direaiy or inditeaiy given any Th.ng for pro- 
curing the Commiffion, but the ufual Fees, which the 
^nriff could not do; and therefore as to him it was 
nl m P *m. and an Undcrtaking to pwae. Com- 
„: { r f or him mull be intended, fuch a one as he 
•phr have Benefit by, which here without Perjury he 
“fi n h 0 I and he C endant being an Officer, knew of 
^ Jw tho’ the Plaintiff did not, and fo ’twas a per- 

feft Surprize upon him, and he having no cne t yi, 

fa Was M, and the Court «. 
dearly of the fame £?% t 

“ht^Horfe, FOOt, and Dragoons, notmthe 
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Marines; and if it did,- yet it did not prohibit felling, 

but only provides, that the Officer fhall take the Oa»h, 
and the Defendant has lqft the Employment, and done 
all, that by the Agreement' he was obliged to do. Sup- 
pofe the Plaintiff had been obliged to take any other Oath, 
and would not have taken it, muft the Defendant have 
loft his Money and Place; and therefore the Court held, 
that he muft pay the Money, and his Lordfhip likened it 
to a Bond, pro enfia memo 12 favor e, which if reduced 
to a Judgment, *tis not avoidable at Law, nor ever re- 
lievable here ; and the Plaintiff was decreed to pay the 
principal, Intereft and Cofts at Law, but not here. 

This Decree was affirmed on Appeal to the Houle of 
Lords, and on Enquiry of Officers, the Marines were 
not looked upon to be within the Statute of 7 th of Will, 
and Mary, nor required to take the Oath. 


Cafe 161 : 


Crowtber verfus Crawley. 


A. takes a 
CJoldfinhh’s 
Note from B. 
who was his 
Debtor,when 
he might 
have been 


raid ready 
Monejf. The 
Goldfmirh 
Fails before 
the Money 
could be re¬ 


ceived, A. 
fhall bear the 


A Man takes a Goldfmith’s Bill from his Debtor, when 
he might be paid Money; afterwards, and before 
the Bill could be received (without any Default or Neg- 
le£t of him that took it) the Goldfmith fails; he that 
took the Bill fhall bear the Lofs; and the Lord Keeper 
thought it ought to be £0 always on a general taking, 
unlefs the Party who gives the Bill Warrants it for a 
certa n Time, for then it is his Hazard during that 
Time. 


Lot, tho’ noncgleil in him. 

4* 


Cafe J 9- Eales verfus England. 


foo^A c pLi%abeth Heydon made her Will, and devifes in thefe 
wlikidm ^ Words, I give to B. 300 L one 100 L whereof he 
to give t\ his owes me by Bond, which I intended to have given his 
Daughter C. but my Will is, that he give the faid 300 I. 

orfooner, if - J . 

there be Oc- * t0 


cafion, for her better Preferment. B. dies before the Teftator; but C. furvived, and died at the Age 
of 16 Years, this is not a lapftd Legacy, but fhall go [to the Reptefemative of C. B. being only 
in the Nature of a Tiuftee. 
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to C. at bis Death , or Jooner , if there be Occafim for her 1 
better Preferment , and makes the Defendant Executor. 

jB. dies before the Teftatrix, and C. furvived the 
Teftatrix ; but died about the Age of 1 6 Years, and the 
s. Plaintiff takes Adminiftration to her; and the Queftion 
was, Whether this be not a void Legacy, B. dying be¬ 
fore the Teftatrix ? 

’JVas faid for the Plaintiff, that C. was in Nature of 
ceflui quc Trufi , and therefore the Legacy not loft by 
the Death of the Truftee before the Teftatrix, and fhe 
could not mean any Benefit to B. becaufe, if a Match 
had offered he would have been compellable to pay it 
before his Death* 

On the other Side, *twas faid, the Gift was to B. and 
the Truft for C. only for particular Occafions, which by 
her Death are at an End, fuppofe B. had furvived the 
Teftatrix and C. could her Executor have taken it 
from him ? The Cafe of Lord Kennet verfus Duke of 
Bedford , was the fame Cafe of a Real Eftate, that the 
Devifee fhould at his Death devife the Lands to the 
Lord Goring and per Lord Nottingham decreed only a 
Recommendation not a Truft. 

For the Plaintiff it was farther urged, that the Que¬ 
ftion here was only between the Adminiftrator of C. 
and the Executor of Elizabeth', fuppofe the Ufe had 
been given to B. for Life, and after to C. tho* B. had 
died before Elizabeth, yet C. would have had it pre- 
fently, and the Delire is abfolute to give C. at his Death. 

A , Man gives 200 /. to the Mother, willing her to de¬ 
vife it over to the Daughter, ’twas decreed at the Rolls 
it fhould go to the Reprefentatives of the Daughter, and 
that Decree was affirmed by my Lord Somers. 

The Mafter of the Rolls faid, ther is in the Will a 
Devife of all the Reft and Refidue not before devifed, 
therefore this cannot go back to the Executrix as a lapfed 
Legacy; but is, as it *twere given to B. for Life, then 
to C. then it would certainly have gone over, and C. 

might have had a Bill for it in his Life, if there had 

F f f been 
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been Occafion, and he had furvived Elizabeth, and Words 
of Recommendation and Defire in a Will, are always 
expounded a Devife, and h'ere B. is but a Truftee, which 
will not Prejudice ceflui- que Truft : If the Truftee die 
without Heir, the Lord by Efcheat will have the Land 
at Law, yet fubjeft to the Truft here, therefore he 
decreed it for the Plaintiff. 


O 


Rook verfus Rook. 

N E devifes Black Acre and White Acre to A. and 


Cafe 163. 

2 Yem. 461 • 

S.C. 

A. feifed in 
Fee, devifes 

Kkfuk* W a f te r by the fame Will devifes to B. his Executor, 
to c d an his bis Lands not before particularly difpofed of, to be 
Lands not ^ fold for Payment of Debts j and the only Queftion was, 
Xt v dt Whether this would pafs the Reverfion of Black Acre 

DeC nt by° f an( ^ Wklte ACU - 

by tliis Devife, of all his Lands , See. the Reverfion of Elach Acre pailes to C. 


’Twas argued, that it ftiall not, becaufe all the Land 
not before particularly difpofed of, is exclufive of the 
Lands before devifed, tho* the whole Eftate in them is 
not devifed, and that an Heir is not to be difinherited 
on doubtful Words. 


On the other Side, ’ewas faid, thefe Words were only 
meant to have fuch Eftatcs as had been before devifed, 
not to exclude the Remainder of them for palling, 
for which was cited Allen 28. Hely verfus Hely, 3 Mod. 
and the Teftator had no other Lands left to devife but 
the faid Reverfion. 

My Lord Keeper was clear the Reverfion paffed; and on 
Advice with all the Judges of C. B . they all held fo too, 
on a Gafe ftated to them for their Opinion. 


2 


Mrs. 
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Mrs. AJh 's Cafe. 


Cafe i<$4„ 


M R S. Aflj was committed as a Lunatick, and whilft If one Mjr _ 
fhe was under Commitment, was forcibly taken 
away by Mr. Parker, and married to him (for which unj« u/ 
Contempt to the Court he was committed ) and the cl^yLlot 
Marriage controverted in the Spiritual Court, and Ihe ' 
was now brought into Court to be infpe&ed ; and on 
her Infpc&ion, my Lord Keeper was of Opinion Ihe was iviiJA“uJ- 
in her right Mind, and the Queftion was, Whether ihe 
ftiould be difeharged of the Commitment, and left to 
her Husband ; or if fhe were to be continued under /"«*« <>f tiw 
Commitment, if her Husband Parker fhould be the mem, 1 "a,«to 
Committee? 

the Cuflody of the Cominh /<• 


Sir Thomas Poivis faid, feveral married Women have 
been committed, and cited one Gronos Cafe in i6gH ; 
he married, and after was committed to his Sifter, and 
on a Profecution the Marriage declared void in the Spi¬ 
ritual Court; for Marriage, tho’ it were an undoubted 
one (which this is not) does not take her out of the 
Committee’s Cuftody ; and there is no Cafe makes any 
Diverfity between a married Woman and another; for 
the Husband himfelf hath not the Commitment as Hui- 
band, when he is Committee. 

Sir John Hollis cited Clark 1 s Cafe, where the Marriage; 
was difowned; and Emerton* sCafe, where on Trial before 
the Lord Hales concerning her Marriage, the Woman 
was fequefired, butWindbam was again!! it; and in Bick - 
nah Cafe, the Woman was left at Liberty. Mr. Fane’* 
Wife was at firft committed to a Stranger, and after to 
her Husband. 

Lord Keeper . Tho* fhe is not out of Order now, 
Ihe may be again, the Commitment is Regium Mitnus, 

not a Prerogative, but a Duty; and the Marriage, tho 

good 
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good, is no Superjedeas to it, as was held in Fanes Cafe, 
but is controverted; but I think lhe ought not to go 
back again to the fame Corpmitment, though I will not 
now ducharge her from.it; fuppofe lhe did contrail 
when mad, and agreed and confummated when fober, 
’twould be good. 

Sir John Cook being alked, if he had known the Party 
fequeftred, where the Manage was confummated, an- 
fwered, Yes, often, how elfe (hall the Marriage be con¬ 
troverted. 


Termino S. Mich. 


1702. 
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Henrtqucs verfus Franchifc. ( 

T HE Defendant had Stock in his Name in the Baft- 
India Company, in Truft for the Plaintiff, and a 
Bond in his own Name from the Company, but in Truft 
for the Plaintiff; and the Plaintiff being beyond Seas, 
drew a Bill on the Defendant, and promifed to fend 
him in Effefts wherewith to pay it. 

The Defendant accepts the Bill, and after, but before 
the Day of Payment, the Plaintiff Fails, and afterwards 
the Defendant fells the Stock and Bond (at great Difcount) 
at the then currant Price, to enable him to Anfwer the 
faid Bill. Two Years after, the Plaintiff comes to him 
to fell and reimburfe himfelf; the Stock and Bond rofe 
in Value, and now on a Bill brought for an Account, the 
Queftion was, If the Defendant ftiould account accord¬ 
ing to the Value he fold them at, or according to the 
then current Value. 

Per curiam. The Want of Effefts was fufficicnt to 
juftify the Sale without Orders, for fo much as was 
neceffary to pay the Bill •, but the Stock alone appearing 
fufficient for that Purpofe without the Bond, the Defen¬ 
dant muft anfwer the Value of that, as it was, when 

G g g * e 
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the Plaintiff gave Dire&idns for the Sale, and decreed 
accordingly. 


caR 166. w 00l i & Ux’ verfus Fenwick & Ux’. 

One being 9 I A HE Plaintiff Wood's Wife, as Heir to her Brother, 
E fell™ X had an ^ nn m Ncn'caftle defeended to her, which 
grm C under was ^ ct ac ^9 P er Ann. but was fubje< 9 : to a Mortgage. 
vaJuejyet.if xhe Plaintiffs being poor, were inveigled to fell this Tnn> 
cannot be re- and all their Intercft therein, to the Defendant Fenwick , 
lieved. f or g 0 /. and after, brought a Bill for Relief againft the 
Mortgage, and all other his Debts ; and at the End of 
the Bill pray Relief on the whole Matter, and the Ad- 
miniftrator was made a Defendant. 

On hearing of the Caufe, my Lord Keeper was of 
Opinion, that tho* the Purchafe was not a fair Bargain, 
yet no fuch Fraud appeared as to fet it afide. 

Then the Plaintiffs infilled, that if the Court would 
not fet afide the Conveyance, yet they had a Right to 
have the Perfonal Eftatc applied to exonerate the Mort¬ 
gage, which they had not fold to the Defendant, nor 
received any Confideration for it; and therefore having 
the Adminiftrator, and all proper Parties before the 
Court, were proper to afk a Decree to have fo much 
out of the Perfonal Eftate, as would have exonerated 
the Mortgage. 

My Lord Keeper faid, he thought the Bill not proper 

for that Purpofe; but declared, if it had, he fhould not 

have extended that Matter fo far; for that the Equity that 

an Heir has in fuch a Cafe, is only for the Sake of the 

Real Eftate defeended to him, that that may be clear to 

the Family; and here the Heir having parted with the 

Real Eftate, has no Right to the Perfonal Efface, which he 

might have demanded to exonerate his Real Eftate, in 

Cafe he had kept it, fo the Bill was difmifsU 
« * 
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Jeff on verfus Ejjington. Cafe l6j ' 

’ By a DeVife 

I N this Cafe, my Lord Keeper was of Opinion, that°f ld H 0 X$d 
by a Deviie of all Rings and Houlhold Goods. Plate U °° 4 S * p , kte 
uled in the Houle did not pais. Houfe, do«« 

Another Point debated was, if a Freeman of London notpaG ‘ 


By a DeVife 


di<^, leaving ieveral Orphans, and any of them die un¬ 
der Age, whether his Part is by the Cuftom to go to 
the Survivor. 


Vernon for the Plaintiff argued, that it did by the 
Cuftom go to the Survivor, and had known a Cafe where 
one married an Orphan, and made a Settlement on her, 
and lhe after died under Age, her Fortune went to her 
iurviving Brothers and Sifters, and her Husband could 
not have it; ’twas admitted by the Court and Council, 
that the Father’s Will in this Cafe (which gave it to the 
Survivors ; did operate nothing, ‘becaufe they did not 
claim wader him; but by the Cuftom paramount the 
Will, tho* a Cafe was cited^Rw*^- El/%. where it was 
held, that the Father may devife the Orphanage Part of 
a Child, if he die within Age; fo that it be not to the 
Prejudice of another Orphan. 

Afterwards 5th 1702, the Recorder certify’d the 
Cuftom to be, that if the Orphan Son dies before 21, 
his Share Survives ; and if a Female dies unmarried, and 
within the Age of 21, her Share Survives like wife, and 
the Orphan cannot give it away by Will. 


Feaubert verfus Turft. 

O N a Marriage of two French People in France , the 
Contra# was, That the Husband furviving the 
Wife, ftiould Lave two Thirds of her Fortune for Life 
(whereas by the Cuftom of Paris , where they married, 
he would have had but a Moiety) and 300 Livies in the 
firft Place, by Way of Prefent, and that the reft lhould 

g0 


Cafe 16 8. 


An Agree¬ 
ment made 
at Paris on 
the Marriage 
of two Frtu h 
People touch- 
ing theWife’* 
Fortune, de¬ 
creed here (9 
1 * executed 
accordingly 
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v go according to the Cuftom of Paris; after, they fled hi¬ 
ther from the Perfecution; and feveral Years after, the 
Wife died, her Rela tions b rought a Bill for an Account 
of the Ettate, and to have the Benefit of the laid 
Contract. 

*Twas objefled they could not bring over the French 
Law hither, but muft now be governed by the Laws of 
England , where the Hufhand furviving is intitled to all 
the Wife’s Perfonalty, at leaft, there was no Colour' to 
carry it further than the Sum ftipulated in the Contra£f, 
and not to that which was left to go according to the 
Cuftom of Paris , which is only a Local Law, and there¬ 
fore they could have no Benefit of it here. 

’Twas anfwered, that Marriage Contrails are to be 
fupportcd in all Countries, without Regard to the Place 
where made; and that this Contract did extend to the 
whole Fortune of the Wife, and not only to the Parti¬ 
culars mentioned ; and the faying the reft ftiould go ac¬ 
cording to the Cuftom of Paris, is as much as if the C uftom 
had, been recited at Targ e^and that t he Fortune lhoufil 

goffT 

My Lord Keeper decreed Relief only as to the Sum 
ftipulated ; but on Appeal to the Lords, they had Re¬ 
lief for the whole. 


Cafe 169. 


Croyfton verfus Bams . 


if on a Bill TN this Cafe the Mafter of the Rolls declared, that if 
h”i 8 £xecu- X a Bill be brought here for Execution of a Parol A- 
»TA° f ree Pa ’ £ reen3ent > which is m no Part executed, if the Dcfen- 
ment; the dant does by Anfwer confefs the Agreement without in- 
AnfwMcon- y fitting on the Statute of Frauds and Perjuries, the Court 
gwemSt*’ will decree an Execution of the Agreement, becaule when 
fiftj hoU onthe defendant confefles it, there is no Danger of Per- 
st^mtcof jury, which was the only Thing the Statute intended to 
prevent. 

bcc»uft no Danger of Perjury. 
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Martyn verf us Ki m fly. o* , 70 . 

I N this Cafe a Difference was made, where a Man ifonetruiu 
trufts his Scrivener (who puts out Money for him) 
with the Cuftody of his Bond, and where with the Cu- 
ftody of his Mortgage ; in the firft Cafe, if he receive ‘ 

the>Money, and delivers up the Bond, this ftiall barr the and the Scr I- 
Obligee; not fo in the Cafe of a Mortgage, becaufe a JheMmey^ 
legal Eftate is veiled, which cannot be divelfed without ^ 

O' up the Bond, 

Allignment. the obligee ls 

0 ' barred as a 

gainft the OMigor for ever; fecus in Cafe of a Mortgage, becaufe a Legal Eftate is veiled, wluJt 
cannot be divelted without Aflignmcnt. 

Rudyard verfus Neirin & ux". c a rt. i 7i . 

T HE Defendant Hannah being Daughter of Mr. 

Hampton , on a Marriage Treaty between her and in Poildiion, 
the Plaintiff’s Teftator’s Son Thomas Rudyard, in Conii- 
deration of 1200/. paid, or fecurcd to be paid to the *f rof L .'" 

r 1 . * dun, on her 

Father and Son, or one of them, in Part of her Por- Marriage, 

• * • r* | • * I 1 Hll'-blllitf .'i’ll' 

tion, and in Coniideration 1200/. more, due and ow- tiur, in iw- 
ing to her by the Chamber of London, and other Exfpcc- 
tancies out of the Perlona) Eftate of her Father ; and in *“•«**■■ 
Confederation of 5 s. a Settlement was made on her l iy Jointure on 
Way of Jointure, and a Covenant in the Deed, that ISnj 
the Jointure Lands were of the clear Yearly Value 
240/. per Ann. f ilte u ] 

■* linn, and 

the Reprcfentatives of the Husband’s Father bring a Bill for the 1200 1. in the >- of lxudcn, the 

Father being, as alledged, a purchafer of it by the Settlement. Ei!I diliuifs’d the Husband, having 
done nothing to altet the Property in his Life-time. 

The Marriage was had, and Thomas Rudyard the Son 
died inteftate without Iffue, and withuut making any 
Alteration c r "'VDebt due from the Chamber of Lon¬ 
don to his WifeY fhe takes out Adminiftration to him, 
and afterwards intermarried with the Defendant. 

Thomas Rudyard the Father died, having made his 
Will, and his Wife Executrix, who never demanded this 

Hhh Debt 
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N Debt, but died, having made her Will, and the Plaintiff 
her Executrix; and there having been a little before the 
Death of Thomas Rudyatd-the Father, an Aft of Parlia¬ 
ment made for turning the Chamber Debt into a perpe¬ 
tual Intereff. 

The Plaintiff as Executrix of Mary Rudyard, who was 
Executrix of Thomas Rudyard the Father, brought this 
Bill againft the Defendants to have an Account of'.this 
Debt, and to have it affigned to her, for that, as ’twas 
alledged, the Settlement did amount to an Agreement, 
that the Father Ihould have the Benefit of this Debt, the 
Settlement being made by him, and this being Part of 
the Confidcration, and therefore Ihe as his Reprefcnta- 
tive intitled to the Benefit of it; or if it Ihould be ta¬ 
ken upon the Wording of this Deed, that the Father 
and Son were jointly intitled to it, the Father would 
have the whole by Survivorlhip; or if it were to go e- 
qually to the Father and Son, Ihe as Reprefentative of 
the bather, wou’d be intitled to a Moiety of it. 

The Defendant infilled, that when he married his 
Wile, he took this Debt to be her own, and that this 
did not amount to an Agreement, that either Father or 
Son Ihould have this Debt otherwife than as it did be¬ 
long to the Wife ; and tho’ ’tis true, he as her Hulband 
might have difpofed of it; yet having done nothing of 
that Kind, it does now belong to the Wife that has fur- 
vived him ; and of that Opinion was my Lord Keeper, 
and difmifs’d the Bill. 


“jj r 2 - Barlow & ux’, verfqs Heneage. 

niakes'a vo- ^ I 'HE Cafe was, Qeorge Heneage made a voluntary 
tkment S to’ I Settlement to Truftees and their Heirs in Truft, 
Tmitees and that they Ihould receive the Profits, and put them out 

their Heirs in J r 

iXuit, tore- 3 from 

ceive the Profits, and to put them out for the Incieafe of the Fortunes of his Daughters A. and B. 
and alfo executes a Bond to the fame Truftees to pay them 1000/. at a certain Day, in Truft for the 
{aid Daughters, but kept both Deed and Bond by him till his Death, and received the Profits; and 
then by Will taking Notice of the Bond, gives Legacies to A. and h. in Satisfaction thereof, and the 
Surplus of his Penonal Eftate to his faia two Daughters and his four younger Children; yet A. and 
B. electing to have the Benefit of the Settlement and Bond decreed for them, and an Account of the 
Profits from the Date of the Settlement, and the 10001. with latereft. from the Time it was payable 
by the Bond. 
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from Time to Time for the Incrcaic of the Fortune of 
his Daughters Winifred (the now Plaintiff) and Cicely; 
and if either of them died brirffiriS, or Marriage, the 
whole to go to the Survivor, and entred into a Bond of 
2COO/• Penalty to the fame Truftees, to pay 1000 /. 
to them at a certain Day in Truft for the faid Daugh¬ 
ters,^ but kept both Deed and Bond in his own Power, 
aijd'received the Profits of the Eftate till his Death. 

1 Afterwards by Will, taking Notice of the faid Bond, 
ht gives to his faid two Daughters, Legacies in full Satis- 
fa&ion of the Benefit of the faid Bond; and the Surplus 
of his Perfonal Eftate, after Debts and Legacies paid, to 
go equally between the faid Daughters, and his four 
younger Children. 

The Plaintiffs brought this Bill to have an Account 
of the Perfonal Eftate, and a Satisfa&ion for the Profits 
of the fettled Eftate, from the Date of the Settlement, 
and the 1000 /. with Intereft, from the Time it was 

,s object'd, that the Settlement and Bond being 
both voluntary, and always kept by the Father in his 
own Hands, and fo might have been deftroyed when he 
pleafed, were to be taken only as a cautionary Provi- 
fion, in Cafe of fudden Death, and therefore they ought 
not to have either Profits or Intereft, farther than from 
the Death of the Father; and the rather for that, other- 
wife it would fwallow up all the Perfonal Eftate, and 
leave the younger Children unprovided for. 

But my Lord Keeper faid, thefe were the Father’s 
Deeds, and he could not derogate from them ; but at 
laft the Defendants agreed to fet the Profits of the Lands 
received during the Father’s Life againft the two Daugh¬ 
ters Maintenance, but infilled to have Intereft on the 
•Bond for the Time the Money was payable, and ’twas 
decreed accordingly. 
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cafe 173. £ ar i 0 f Petcrhonfflgh verfus Dutchefs of 

Norfolk. 

Se° f hiT TN this Cafe my Lord Keeper declared his Opinion, 
caufe where- | that Depofitions taken in a Caufe where Tenant in 
Tail is Party, cannot be read againft the iflue in Tail. 
But Note ; This was extrajudicial, and not the Point in 

n'.incie^-o Q. ue ^ or, j the Cafe at the Barr was of Tenant fdr 
the Son can- L ife, with Remainder to his Son in Tail; and the Dcpo- 
nfriinft*!?* ft ions were taken in a Caufe, wherein only the Father 
Son. Tenant for Life was Party. 

care 174. Button verfus Price. 

UnS'if’tiic TP HIS Caufe was heard by Default in Chancery, and 
Houle of 1 rhis Decree made abfolute by Default; and the 
lrr« ds ;,ot JCh Defendant brought an Appeal before the Lords, but the 
t ■ IS f P rtx, ^ s not having been read below, they would not fuf- 
“ fer them to be read above ; fo the Appeal was difmifs’d. 


Cafe 174- 


:\o Proofs to 
lit rt'jiti iii tlic 
Houle of 


D E 


D E- - 


i ' 

21} 


iKjermino S. Hillarii, 

1702. 

In Curia Cancellari®. 


Warr verfus Warr. 


Cafe 177, 

26 February. 


U PON a Marriage Settlement, the Father had JJjj; dbyZ' 
Power to raife a Term for 99 Years, in Lands, jj“f l e t S f“ ,c ‘ 
not exceeding 200 /. per Ann. for railing Portions for youngerChii- 
younger Children, vi^. to the eldeft of the younger Sons mid at fuch 
IOOO /. and 500/. a-piece for every other younger Son, xStofiSi 
and fo for the Daughters, to be paid at fuch Time as think prope-- 
the Truftees in their Difcretion ihould appoint for their children dy- 
better Maintenance and Preferment 5 the Father limits 


a Term accordingly, and dies, leaving two Sons and two p ^ iat 
Daughters ; the youngeft Son is put out to a Sea Cap- Portion fhall 
tain, and dies at feventeen, the Truftees having made Inheritance; 
no Appointment for Payment of his Portion, the Daugh- 
ters attained 21, and the Truftees appointed their Por- sum paid in 
tions to be paid, which was done accordingly; and they out Appren- 
likewife infilled on having a Share of the youngeft Bro- Ci¬ 


ther’s Portion. 

„ The eldeft Son brought this Bill to have the Term af- 
figned to him, his Brother being dead before he had Oc- 
cafion for his Portion, and before any Appointment by 
the Truftees, and therefore it ought .to fink in the In¬ 
heritance for his Benefit. 

I i ! The 
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The Matter of the Rolls was of the fame Opinion, and 
decreed the Term to be affigned the Plaintiff, but it was 
agreed all the Children, were to be maintained out of 
the Truft Ettatc, they having no Maintenance appointed 
in the mean Time, and what had been employcd for 
putting out the younger Son to go out of the Truft 
Efface. / 

v, 

Cafe 176. Attorney General , at the Relation }>f 
Hindlcy verfus Slidell, Heskith and 
Scar shriek. 


A. mortgages HpHE Defendant Heskith, feifed of a Manor with 
viijch an Ad- | an Advowfon appendant, makes a Mortgage of 
aj'pendant) S the faid Manor in Fee (which Mortgage after came to 
the Defendant Scar shriek) then he prefented one B. by 
ftnts ciiy* Syinony, and B. was for that Reafon refufed by the Bi- 
?. y Eg Vo" d fhop; then he prefented the Defendant Sudell, and he 
Suedbflhe was inftituted and induced. 

Eifhop, A. prefents D. who is admitted, ( 3 c. bur after reiigns, and is again prefented bp A. and H. 
the Relator having got an AfTignihenr of the King’s Title for the Symony, brings his Q. impedit and 
a Bill in this Court, that the Mongage may not be fet up, nor given in Evidence againit him at 
l.aw, and decreed accordingly. 


The Relator Hindley being informed of B's Symony, 
applied for the King’s Title; but before he had got it, 
Sadel 1 refigned, and was again prefented by Heskith and 
Scar shriek. 

The Plaintiff brought a Qua. Imp . and alfo this Bill, 
to difeover if it was not agreed ; that notwithftanding 
the Mortgage, the Mortgagor (heuld prefent, and to be 
relieved; and that the Mortgage might not be given in 
Evidence at Law. 

As to the Difcovery of the Symony which the Bill 
fought, the Defendants demurred, and it was allowed 
by the Court. 

But as to the other Matters, it was urged for the 
Relator, that if this Court will not affift, the Statute of 
Sym< ny will fignify nothing; and that this Court helps 
3 the 
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King to an Equity of Redemption, being entitled by 
Forfeiture for Treafon ; it was likcwife urged, that the 
Mortgagee is but a Truftee for the Mortgagor; and in 
this Cafe the Mortgagee joined with the Mortgagor, 

f i {hews he did not do it as inlifting on his own 
:: And the Policy of the Law is, that one who has 
guilty of Symony, lhall not be admitted to prefent 
. A Mortgage here is conlidered only as a Security 
doney ; now the Mortgagees Money is never the 
r fecurcd, and *tis a Thing not faleablc, and there¬ 
fore the Mortgagee is not to have the Prcfcntation; and 
all that is fought is but to remove an Impediment to 
try a Title. 

On the other Side *twas faid, the Mortgagee is not a 
Truftee in this Matter, efpecially the Mortgagee being in 
Pofleflion; that an Advowfon is valuable, and compre¬ 
hended within the Mortgage, and may be fold; and this 
is a Penal Law, and not to be aided in this Court. 

Lord Keeper. I confider what will be the Confequence 
both Ways, and if this Practice be not avoided, ’twill in 
a great Mcafure avoid the Laws againft Symony, for this 
will lead to the Cafe of Truftees; and it being a con- 
ftant Rule here, that Cefiui que Truft {hall have the Be¬ 
nefit of the Thing, if he be to have it, to all Intents, but 
to forfeit; then the corrupt Patron {hall prefent by his 
Truftee, which is contrary to the plain Intention of the 
A&; and tho’ this be called a penal Law, yet this Court 
will aid remedial Laws, not by making them more pe¬ 
nal, but to let them have their Courfe, and the Law 
knows nothing of a Truft; and therefore this Court will 
take Care that its own Notions {hall not be made Ufe of 
to elude fo good and beneficial a Law; and decreed 
the Title not to be fet up. 


D E 
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Cali: >77- Sir John Packington verfus Barrow. 


OlR Herbert Parrott had Iffue Herbert Parrott, his Son 
fie (Wr? ^ an£ l Heir ty ^ Wife, and by his fecond he had 
uiufd^’ ^ ue a ^ au S^ tcr » w ^° was married to the Plaintiff Sir 
aiul her Heir John Packington. Herbert Parrott married a young Heirefs, 
fZ%* n _ and by indire& Means procured her to levy a Fine of 
Mge aiid her Inheritance when lhe was under Age: and Sir Her- 
Fim , and btrt Parrott his Father was one of the Commiihoners 


fafs'and who took the Fine; and the Ufes of the Fine were de- 
dated to be to her and her Husband, and the Heirs of 

v> *LU C «<ij 111 * 

;.ruirr me 
Hue, bring 

: Kill 10 red< ein, Equity will not aflifl them claiinin" under fuch fraudulent Title, and alfo by 
r.tvk.t, tf tl.ie Fine and Non-claim. 


their two Bodies, Remainder to the Heirs of the Survivor. 


She afterwards died in her Minority without. Iffue, 
and her Hufband furvived her, and made a Mortgage 
of the Premiffes, or Part of them, to Mr. Vanaker, and 
died without Iffue, and the Land defeended to James 
Parrott his Unde, and from him to Sir Herbert Parrot his 
elder Brother, and from him to his Daughter the Wife 
of the Plaintiff Sir John Packington ; but the Defendant 
Barrow, who was Heir at Law to Mrs. Parrott , who had 
levied the Fine, had purchafed in Vanaker 's Mortgage, and 
2 ~ got 
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'"gilt into PolTeffion, and levied a Fine, and five Years 
paffed, and the Deed declaring the Ufes of the Fine 
that was levied by Mr. Parrott and. his Wife, was loft. 

Sir John Packington and his. Wife, who were intitled 
—snder this Deed and Fine, brought this Bill to have a 
Difcovery of the Deed, and a Redemption of the 
Moltcage. 

Tifte Defendant pleaded the ill Practices in obtaining 
tjfe Fine, and alfo his own Fine and Non-claim, and 
t|at there was no fuch Deed as the Plaintiff fought a Dif- 
covery of; or if there was, it was obtained by Fraud. 

On arguing the Plea, the Benefit of it was faved to the 
Hearing ; and now the Caufe coming on to be heard, 
the Plaintiff having proved iuch Deed to be executed, 
and the Subftance of it, wou’d have it prefumed to be in 
the Defendant’s Cuftody, becaufe he had purchafed in 
the Mortgage, and the Mortgagee con’d have no good 
Title without it, and prayed that the Mortgage might 
not be fet up againft them. 

The Defendant alledged, that the Plaintiff had nor 
proved that the Defendant had the faid Deed, or pur- 
cliafed in the faid Mortgage, or that there was any Mort¬ 
gage at all, or if there were, it was but of Part of the 
Lands, and therefore would not hinder their going to 
Law, and faid, that the Fine levied by the Defendant, 
and Non-claim, made a good Title at Law to him ; or 
however, that this Court wou’d not affift the Plaintiff, 
who claimed under a Fine fo ill obtained ; and the ra¬ 
ther for that the Plaintiffs were Volunteers without any 
Agreement previous to the Marriage of the faid Fane 
Covert to fettle her Eftate. 

*Twas replied, that no Doubt there was fuch a Mort¬ 
gage, elfe the Defendants need not oppofe an Order that 
it fhould not be fet up at Law ; that the Defendants 
** were no Purchafors; and tho’ the Court will; not per¬ 
haps aid an ineffectual voluntary Conveyance, yet if the 
Conveyance be good, the Court will affift it to have all 

the Confequencc of a Conveyance. 

K k k Curia. 
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Curia . The Defendant infifts there was no fuch Deed; 
or if there was, it was obtained by Pradlice, and alfo 
on a Fine and Non-elaim, and Sir Herbert , in taking 
the Fine from his Daughter in Law, could not have been 
a (lifted here, and the Plaintiffs claim under him. Aft 
Titles at Law that are not dirt&ly againft Gbn- 
fcicnce, (hall be affifted here to a Redemption; a/d if 
there were only a Blemilh in the Title, fo (houlcNshe 
Plaintiffs, but I cannot get over the Fine and Non-clainim 
the Plea is good, difmifs the Bill. I 


Cafe i 7 s. Bujhncll verfus Par fans. 


iw&io /? <5 ?^ w BnJImcll being indebted, makes a Leafe for 21 
(ip wife’s J Years to the Defendant (his Wife’s Nephew) in 
uir Truft for Payment of his Debts and Legacies, and at the 
£ y i£bts 0i ^ ame Time made his Will, and thereby reciting, that he 
and Legacies, had f 0 made a Leafe for Payment of his Debts and Le- 
f.imr Time l'\ gacies, devifes the Lands after the Expiration of the laid 
JvwialS" 8 * 1 <ea ^ c t0 Plaintiff (who was his Nephew and Heir) 
th. rod and made the Defendant Executor. 

Leak, tic- 

■» ill., tin- Lands after tlie Excitation of the faid Leafe to C. his Nephew and Heir, and makes F. 
i xecutot. W. fires twelve Years, and pays all his Debts hiinfelf; and the JPerfonal Eftate was fuf- 
r.«.icnt for the Legacies. C. brings his Bill to have tire Leafe delivered up, the Trults being perform¬ 
er, but dilinils’d, the Reverlion only after the Expiration of the Term being devifed to liim. 


fnrn- Time !■; 
Wifi taking 
Notice of 
th' 1 fiiil 


The Teftator lived twelve Years after the making this 
Leafe and Will, and paid all his Debts himfelf, and left 
Pcrfonal Eftate more than fufficient to pay his Legacies. 

The Plaintiff brought this Bill for an Account of the 
Profits, and to have the Leafe delivered up, the Trufts for 
which it was made being performed. 

The Defendant by Anfwer infilled, that the Teftator 
intended he Ihould have the Benefit of this Leafe, and 
had one Witnefs that fwore, that on the Defendant’s- 
Treaty of Marriage with his Wife, the Teftator, to pro¬ 
mote it, faid, he had fettled a Leafe for 21 Years on 
him. 


My 
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My Lord Keeper put the Cafe of a Devife of a Le¬ 
gacy to a Mother for Maintenance of her Child; tho* 
the Child die, the Mother ftiall ha've the Legacy, and 
thought the Defendant’s Proof fufficient to rebutt the 
PlahatifFs Equity, if he had any, which he thought he 
had M)t, the Reverfion only being devifed after the Ex- 
piratiqp of the Leafe, and faid it did not differ from 
th^K&fc of Crompton verfus North. 

Angell verfus Smith. 

T H E Plaintiff brought a Bill in forma pauperis , and 

had a Decree to recover the Duty with Cc fts ; f 2 ;’ t . h ‘^ r 
r the Matter taxes Cofts as ufual for Pcrfons not Paupers, the bury and 

1 Colts, and 

i hi* Mailer taxed full Cofts i }<’t on Motion, ordered Plaintiff and his Solicitor to make Oath be¬ 
fore a Ala Iter of what they had paid or were to pay, and that to be allow'd, but no further. 

Defendant moves, that he may tax only Pauper Cofts, 
and faid it was unreafonable the Plaintiff fhould have 
more Cofts than he was out of Pocket; that it xvou’d 
encourage Paupers to be vexatious to be allured if the 
Caufe went againft them, they ftiould pay no Cofts; 
and if for them, fhould recover not only the Thing in 
Demand, but a good Sum of Money too, which they 
never expended; and cited the Cafe of Harvey verfus 
Tuder , iz December , 9 W. 3. where the Plaintiff, who 
was a Pauper , having obtained a Decree with Cofts, and 
the Mailer having taxed Cofts as ufual, on Exceptions to 
✓-the Matter's Report, for that Caufe the Chancellor allow¬ 
ed only Pauper Cofts. 

On the other Side it was faid, that the Council, Clerks 
and Solicitors gave their Labour to the Pauper out of 
Charity, and not to his Advcrfary, and therefore he 
-atight to have Cofts as others, where the Decree is for 
Cofts generally ; though the Court may, if they find 
him vexatious, order Pauper Cofts only, but that is b) 

Special Order, in Cafes of Contempts, infuflicient An- 
? fwers, 
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fwers, fate. but where Coils are ftated, and of Co^rfe 
he is to have the fame as thofe that are not Paupers , and 
cited the Cafe of Hdutton verfus Hager , where the Plain¬ 
tiff a Pauper had a Decree with Cofts, and the ufual 
Coils were taxed; and on Petition that it might bt#au» 
per Cofts only, the Lord Sommers would not allow It. 

My Lord Keeper faid, ’twas unreafonable axA one 
ihould have more Cofts than out of Pocket, anti or¬ 
dered the Plaintiff and his Solicitor to make Oath before 
the Mailer; and what they fwore they had paid or were 
to pay, was to be allowed, but no further. 
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Langdon Executor of Dickenfon verfus Ig0 
African Company and Dockwray. - 

I N 1676 the Plaintiff’s Teftator being Commander of 

the Ship Hunter , fent by the King fat the Inftance Twu\- m 
and Charges of the African Company, to whom the 5 S ft 0 f ST 
King had granted the Able Trade on the Coafts of 
nea, exclufive of all others) to feize all Interlopers in A- would not ie- 

, . *• lieve, becaufe 

frica. Plaintiff in 

1 Equity might 

at Law have defended himfelf; bur decreed that the Company fhould indemnify the Servant, and 
that the Plaintiff at Law (one of the Defendants in Equiry) might profecute the Decree in the 
Servants Name. 

Accordingly in 1677, he feizes the Ship Anne (where¬ 
of the Defendant Dockwray was Freighter) trading in A- 
frica, and ihe was condemned as a Prize in Africa, and 
her Cargo accounted for to the African Company. 

In 1696, the Defendant Dockwray brought Trover 
»and Converfion againft the Plaintiff’s Teftator, and reco¬ 
vered 2 y 00 1 Damages for the faid Ship and Cargo. 

This Bill was brought to be relieved againft it, but 
was difmifs’d as againft the Defendant Dockwray. 

L 1 i But 
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JButlisagainft the Company it was decreed they ftiouW 
indemnify Dickenfon, and that the Defendant Dockwray 
might profecute the Decfte ill Dickenfon 1 s Name; -ahd 
tho* Dickenfon had received 700/. from the Company 
for that Service out of the fod Cargo, he was not to so* 
fund of abaft thft* Udtaufc it wrt onltf f Gratuity to 
hhh,- h6 aftifig todly ds a Servant or Agent to thefti, 
and as to the Quantum of the Damage they were booh'd 
by the Recovery againft Dickenfon, becaufe they migl£ 
have defended the Trial; and this was {aid to be in tne 
Nature of an interpleading Bill. 


Rdwflon verfus Reading. 

A Cafe was ordered to be Rated, and was this ; William 
hani had tiftfe ofely two Daughters, one whereof 
was dead; and tefe liRie hunt Bernard her Heir, and 
one of the Co-heirs of the faid William Lane, William 
by Will devifctbe Mm M Lam Bernard and hk Heirs j 
and if he fttould take am Moiety by Deftent, and the 
other by Purfihaft, die Wfcft It by Puiehafc was the 
Qafftidn j Hid it \m adjudged hi took the whole by 
Phrdtde. 
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Wetfier verfiis Bijhop & aT. 

P aintifF And Defendant’s Teftator had febmitted to 
an Award by Order of this Court, and the Tefta¬ 
tor was awarded to fay a Bum of Money, and an At¬ 
tachment went agaipft him pursuant to the late A & for 
Nan-payment .of the Money awarded (the Ward having 
been controverted hese Jby Affidavits, pursuant to the (aid 
&£be y mi eftabUftied by the Coupf) but he dying before 
any farther Proceedings, a $#• Ft* wi# bow pray’d againft 
the Heir and Executor, to Oaufe why they ihould 
.not pay the Money. 

Award, tho’eftablilhed by -AeO^ir^ in*fowe.*F W Decree to 

but in Nature of a Contempt, whfch dies with the-Peifap, and to held all the Judge'. 


Cafe 182. 

a Vera. 444. 
S. C. 

One of the 
Parties to an 
Award made 
on ? Submif- 
fion in Court 
purfuant to 
the late Ad 
of Parlia¬ 
ment, dies 
before the 
Money paid, 
no Sci. Fa. 
can. ilfue 
againft his 
heir or Exe¬ 
cutor to in- 
force Pay¬ 
ment for the 
! e piofficuted. 


’Twas urged, that it will flUtlljje. hecayfe there .is 
no tCaufe in Court, and >the Strutt feys only, it lhaU 
be amoieoutad as ip Cafe rf$f a Conitempt in other Cafes, 
and a'Contempt dies with -the ^erfen. 

^On rbeotbenSide, ’awa?.&Kl thstj&swas .in Nature 
of a Judgment a* Pecwe* end -the Etoeputars might be 
brought in to pay it, if fb^jhad Alfots; but beeaufe this 
concerned aft the Courts ae-UfeU #?dhis# jfbe Judges were 
confultcd in if, who all were of Opinion, that the Proiecu- 

tion 
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tion determin’d by the Death of the Party, and could 
not be revived or carried on farther. 


l8! ' Staplehill & Ux’ verfus Bully. 

Hon'm'a" A The Father, having Iffue B. and c. his Song, on’jthe 
Rm/iSS 1 * 1 Marriage' of B. covenants before the v End ; of 
in Tail on a Eafter Term, then next following to levy a Fine td>(fte 
madconAe Ufe of B. and the Heirs of his Body, Remainder to me 
2 S 3 R? Ufe of C. and the Heirs of his Body, Remainder to a} in 
deration 5 ' Tail, Remainder to him in Fee. 

the Wife's Portion, makes not the fecond Son a Purcbafor. 


The Fine was levied as of Eafter Term, but the Mar¬ 
riage being put off till after Eafter Term, the Deed was 
not dated till after, neither fo, the Fine was levied before 
the Date of the Deed, and by Confequence, the laid 
Deed was no Declaration of the Ufes of that Fine. 

The Father died, and then B. dies, leaving Iffue Wil¬ 
liam, and William being Sick, and having borrowed fome 
Money of the Defendant* who was his Brother-in-Law, 
made him a Leafe for 99 Years, if three Lives fo long 
Live, under a Provifo, to redeem on Payment of what 
due, and within a few Days after dies without Iffue. 

C. claimed the Lands, by Virtue of the Marriage Set¬ 
tlement, and brought an Eje&ment, but could not pre¬ 
vail, by Reafon of the faid Defeft before mentioned; 
and fo he brought this Bill to have the Settlement made 
Good, and the Defendant’s Leafe fet afide. 

But becaufe the Limitation in Remainder to him wa* 
voluntary (the Gohiideration of fi's Marriage not ex¬ 
tending to it) and the Settlement not good, C. was but 
an Equitable Ren)*inder-Man in Tail at beft, and William , 
who made the Leafe to the Defendant, was alfo Tenant 
in Tail, in Equity, and might, by any Conveyance ba*, 
the Settlement; therefore the Plaintiff muft Redeem on 


the Terms in the Leafe; for any Conveyance by jTenant 
in Tail* m* Equity is good, and decreed accordingly. 

■ y • ■ ■ j 

Attorney 
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Attorney General, at the Relation of the Cafe 184. 
Parilhioners of St Clements Danes ver- K „ ah , 
fus Lady Hart & al’. 


T HE yth of Ed. 6. one William Burton , in Confi- 
deration of 160/. conveys a Meffuage, call’d the 
SlaUgbter-Houfe in High-Holbourn , then in Leafe at 8 /. 
per Ann. to ftveral Perfons in Fee, in Truft, to apply the 
Profits for Maintenance of 1 z Men of the Parilh, who 
had been Church-Wardens ; and that when the Number 
of Truftees were reduced to four or three, they to fill 
up the Number. 

10 cot fur the Tfi of the Pari fit, make this Eftate a Security for ioo 1 . per Annum 
the Parithioiias would fet aiide this Agreement as a Breach of tiieir Chari')* 
UiiiniG’d. 


Lands of 2 
per Anr.. j’ur- 

chaft-u !; a 
Parilh jit 
Truft for 
Charitable 
Ufa, by 
BuiiJing, £is 
improve to 
450 I. prr 
Ann. and the 
Tmitees by 
Order of the 
Vdiry for 
Annuity, ,t ;d 
but then hnl 


After, by Building, isV. the Rent of the PremHTcs 
wasincreafed to 450/. per Ann. and employ’d in Aug¬ 
mentation of the Charity. 

19 J li h 1682, a new Feoffment was made to other 
Perfons, and the Charity expreffed in the Deed in the 
fame Manner, as in the firft Deed only, that here ’iwas 
expreffed to be for the Poor in general, without con¬ 
fining it to the Number of 12. 

The Truftces, by Order of the Veftry, for in do/. 
paid for the Ufc of the Parilh, devil c Part of the Prc- 
miffes to fomc of the Defendants for 99 Years, if the 
Lady Hart , fo long live, under a Provifo, to be void, 
“on Payment of ico /. per Ann. to her, during fo many 
Years of the faid Term as flic Ihould live, and in the 
Deed, ’tis mention’d, that the Premiffes 'were conveyed 
to the Grantors by Deed 19th July 16% 1 

This Bill was now brought to fet afide this Deed of 
Annuity, as being made in Breach of the Charity, and 
fo already decreed by the CommiiTioners of the Chat i ta¬ 
ble Fifes, and by them fet afide. 


M m m 


The 
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The Defendants infilled, they had a good Title at Law, 
and were Purchafors for valuable Confideration, and the 
Money paid for the Benefit of the Parilh, and no exprofs 
'Notice of the Truft was made out, but only by a Reci¬ 
tal ; and, however, the Land was at firft a Parilh Pur- 
chafe, and the Profits not above 8 /. per Am. ’tis to be 
prefumed the Parilh at their Charges improved it to 450/. 
and therefore have the difpolal pro tanto ; and the 
Parilhioners from Time to Time have made Leafes on 
Fines, and employ’d the Money to pay Parilh Debts; 
and if this be fet afide, all mull, and ’twill be no Bene¬ 
fit to the Poor, and all above the Maintenance of 12, 
they may difpofe of to any other like Ufes. 

The Lord Keeper feemed clear to difmifs the Bill; but 
after, the Plaintiffs fubmitted to pay the Arrears, and 
growing Payments, and fo ’tvvas decreed, and Colls 
fpared. 

afc i8 s- Cajon & al’ verfus Round & at. 

E°deniS uft (*ASON had a Mortgage of certain Lands, whereof 
jioiitiveiy, ^ the Defendant had a Prior Mortgage, and afterwards 
iiQt jvafiveiy. j ent a f urt ij er Sum to the Mortgagor on a Statute ; but 

as the Plaintiff alledged, the Defendant had Notice of the 
Plaintiffs Mortgage before the laft Money lent. Defen¬ 
dant by Anfwer did not deny Notice pofitively, but eva- 
fively ; and the Plaintiff could not prove Notice, till after 
the lending the laft Money; yet, becaufe the Defendant 
had not deny’d Notice pofitively, Lord Keeper and Malles, 
of the Rolls decreed a Redemption, on Payment of the 
firft Money only. 

Cafc ,36 - AJbton verfus Afbton. 

O NE devifes his Real and Perfonal Eftate to make 
up the Portions, provided for his Daughters by 
his Marriage Settlement 3000 /. a-piece, provided they 
many with the Confent of their Mother and Brother, 
2 and 
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and if without fuch Confent, then to be applied to 
other Purpofes. 

Lord Keeper and Mafter of the Rolls held this a fub- 
fcquent Condition, and that the additional Portions are 
payable at the fame Time with the Portions provided by 
the Settlement, which was 18, or Marriage; and there¬ 
fore decreed the Lands to be fold to the beft Purchafor, 
and the Money to be brought before the Mafter, and In- 
tcreft paid the Daughters from their refpedlivc Ages of 
18 Years, and the Principal at 21, if they were then 
married with fuch Confent; and if not then married, 
they to give their own Recognifance to repay for the 
Purpofes in the 'Will; if they after marry without fuch 
Confent, and the Court declared they could not difpenfe 
with the Forfeiture, nor alter the Will. 
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o«fc is 7 . Sir George Chidhy & Ux’ verfus Lee. 

a Legacy of 4 pR. Lee was Father to the Plaintiff’s Wife, and had 
hy'iCoJia™ JLt_I i n his Hands a Legacy of 150/. which had been 
t.rai Anccf- given her by a Collateral Anceftor. 

for 10 the ° J 

Daughter of A. which was paid A. and who after gave her \oool. Portion, fettled a Church Leaft 
on her, and maintained her and her Husband 14 Years; yet held no Satisfadion. 

On her Marriage with the Plaintiff, the Defendant her 
Father gives her 1000 l. Portion, and after fettles a 
Church Leafe on the Plaintiffs, and maintained them 14 
or 15 Years at his own Houfe, and no Notice was ever 
taken of the Legacy, nor for ought appeared did the 
Hufband know any Thing of it; yet after fome diffe¬ 
rence between them, and a Bill brought, the Legacy was 
decreed with Intereft and Colls ; and the Mailer of the 
Rolls faid, he could not difeharge it, tho* he difliked 
the Suit. 

Cafe 1S8. Woolnough verfus Woolnough. 

ceftl?q«e by T N this Cafe, my Lord Keeper declared, that a Ds- 
Tn<ft ia Tail vife by Ceftt que Trufl in Tail in Truft, is good w r itn- 
SfSrin- 0 out any farther A& to bar the Intail in Tail. 

,a,L 2 D E 
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Sir Richard Leving verfus Lady Cavcrly i8 ?- 

& al’. 

WAS agreed per Cur. that the Anfwer of a Su- The Anfwet 
j| perannuated Defendant put in by Guardian, is to 
be read again!* him, as an Anfwer of one of full Age put 
in in Perfon; and a Difference was taken between fuch ftain* read 
an Anfwer and that of an Infant put in by Guardian; as an Anfwer 
becaufe an Infant improves and mends, as my Lord j£ u °“ 
Keeper faid, and therefore is to have a Day, to !hew/-of^ 
Caufe after he comes of Age; but the other g rows * 
worfe, and is to have no Day. caufe. 

Hodgfon verfus Hitch & af. Cafc ,9 °* 

A Man makes his Will, and thereby devifes part ofw^ 
his Real Eftate to B. (who was his Heir at Law) ted to afeer- 
pavine 100 /. which he owed on Bond to Steel, and de-g *^; 
viied the Surplus of his Perfonal Eftate to the Plaintiff, fliould take a 
who brought this Bill, and fuggefted, that the 1 eftator l w . 
did not owe any Money to Steel \ but the 100/. meant 
by that Devife, was 100 /. he owed by Bond to Grace 

Beck, then married to the Defendant; and that the 

N n n feftatcr 


2 jo De Term *S. 7 r^«. 1704. _ 

Teftator knew her to be married; but forgetting hei 
Husband’s Name, call’d him Steel inftead of Hitch , and 
this being proved by the Perfbn, who drew the Will, and 
another, the Payment was decreed accordingly. 
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Cafe 191. Le Qea verfus Trot. 

iStaSJ 0, * A exeat Regnum, having been awarded againft the 
Rf'num could L Defendant, J. S. (who was the now Petitioner) be- 
charged after came his Surety to the Sheriff; after Anfwer put in, J. S. 
£ n by C ti» ut petitions to be difeharged, but was deny’d; then the Caufe 
^SSter was ^ ear( h and 19000 /. decreed againft the Defendant, 
Decree a . and he committed for Non-Payment ; and then J. S. pe- 
SS£ 2 Jt, titions again to be difeharged, becaufe being a Manu- 
ca P tor > an d the Party in Prifon, there can be no Danger 
1900a/. de- of his going beyond Sea. 

fr«.\;d againft o v J 

him, ftw if (as urged) there is no Danger of Defendant’s going beyond Sea (being in Prifon) then 
the Surety is in no Danger. 

Lord Keeper. If fo, then his Surety is in no Danger, 
and would not difeharge him. 

3 Griffith . 



' In Curia Cane ell aria. 231 

Griffith verfus Rogers. c& l9V 

T HE Defendant’s Husband, by Will (inter alia) devi- ahuJwj 
fed his Library of Books to A. (except 10 Books, J: 
fuch as his Wife fhould choofe, as Plays, Romances, 

Sermons, but not Law Books) and made her Executrix; 
and the Queftion was, Whether this was fuch a Devife fnouid chuk-, 
to the Wife as would exclude her from the Benefit of the 
Perfonal Eftate, as Executrix. l£n 

10 Books, held not fuch a devife to the Wife, as fbould exclude her from the St:r. lit - 

Per curiam not, and my Lord Keeper faid, *tis no de¬ 
vife of the 1 o Books to her, but onl}’ an Exception of 
10 out of the Devife to A. and the Executrix was the pro¬ 
per Perfon to choofe which Ihould be excepted, and it 
could not be thought he intended to bar his Wife of the 
the Benefit of the Executorfhip by fo inconfidcrable a 
Devife. 


2J2 
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Cafe 19?. Laffells verfus Lord Cornwallis. 


A.onbk * I 'HE Defendant’s Father on his Marriage Settle- 
Marmge ment, created a Term for 500 Years, in Truft, to 

T«m inTruftraife any Sum not exceeding 6000 /. vi%. any Sum not 
SAB"* exceeding 3000 /. for younger Children, and any far- 
3coo/ ; was, t her gum not exceeding z coo /. for fuch Purpofes as he 

for his . _ o j * 

youngerChil- mould think fit; and after, appoints the lalt Sum to be 
other 3C00 /. Collateral Security to Sir Stephen fox, for his quiet En- 
j°y ment of an Eftate he had fold him, on which there 

2^*3000/*as w ‘ s ^ omc of t ^ e Title; and after, by Will, ap- 

a Collateral 4 points the 3000 /. fubjeft to Sir Stephens Collateral Secu- 

| e and byiviii rity? and aifo the other 3000/. for his Daughter, by 
devifes it and t jj C £) u tchefs of Monmouth. 

the other 

3000 L to hi* Daughter, yet held tliat it Ihould be Affets to fatisfy a Bond Creditor. 

The Plaintiff, a Bond Creditor, brings his Bill to have 
his Debt out of the 3000 /. fubjefl: to Sir Stephens In¬ 
demnity, that being a voluntary Gift, as to the Daughter, 
and not ro prevail againft him; and that the Will was a 
Devife, not a farther Appointment, for there was a com- 
pleat Appointment before, tho* not a Difpofition of the 
whole 3000 l 
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My Lord Keeper decreed the 3000/. iubjeft to Sir 
Stephen Fox's Indemnity to be liable to the Creditors, be- 
"tsule he had a refulting Equity in. it, which he might 
devife, but not to take Place of Creditors, and he 
had before made an Appointment, which fatisfy’d his 
Power. 

Barjlow verfus Palmes & al’. cafe i 54 . 

,; "|j ’‘WAS held by my Lord Keeper , that where on 
a Bill brought by A. againft B. C. and D. and 
others, the Defendants had examined fome Witnelfes, 
that B. being now Plaintiff, may read thofe Depofitions 
againft the Plaintiff, or any of the Defendants in the 
firft Caufe. 


Kent verfus Bridgman. 


Cafe 19 J. 


A Recovers a Judgment againft the Defendant’s Fa- a Matter 
ther, and the Plaintiff (the Sheriff’s Bailiff) levied and already 
24 /. of Goods in the Poffeflion of the Defendant’s Fa- ^Lawf^t 
ther, the Defendant brought Trover againft the Plaintiff, %uit/may 
pretending the Goods were his, becaufe the Landlord ? n it, 
had feifed them for Rent, and fold them to him; but on 
Evidence, the Sale was proved Fraudulent, and that the 
Father was in Poffeflion all along, and paid Taxes for 
the Farm and Goods, Isfc. and therefore the Judge gave 
Directions to the Jury to find for the Defendant at Law ; 
but becaufe he had not proved a Copy of the Judgment, 
as it was held he ought, for that only Reafon the Jury 
found againft him, and now he brought this Bill for 
Relief, and a Demurrer to it on arguing was over-ruled ; 
then by Anfwer he infilled on his Property under the 
Bill of Sale, and Recovery at Law, where the Matter is 
properly triable and relied on that, without examining 
any Witnelfes; but the Plaintiff fully proved his Cafe as 
before, and that the Judge altered his Directions only 
for Want of Proof of the Judgment, and difproved the 

Qoo Defend 
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Defendant's Anfwer in foine Particular, and a perpetual 
Injun&ion was granted againft the Judgment, and ' the 
Defendant to pay Colls; for tho’ it were examinable at 
Law, fo it was in Equity too, and the Plaintiff having 
fet out the whole Matter, and proved it to be true, if 
it were untrue, the Defendant might have difproved it* 


Cafe 19 6 . Callow verfiis Mince. 


A Wirnefs ~ V HE Plaintiff examined a Witnefs before the 
Sng !me- nt JL Hearing, who was then interefted, and therefore 
”fa d Rekafr rcfufed to be read; at the Hearing the Caufe, the Plain* 


given him, 
whereby he 
becomes dif- 
interefted, be 
examined 
again: So a 
Witnefi at 
the hearing 
rejected to be 
read, becaufe 


tiff was decreed to account, and then he gave a Releafe 
to the Witnefs, and examined her over again to the fame 
Matter without Order of the Court; and on Exception to 
the Mailer’s Report, and offering to read the faid Witnefs, 
the Defendant obie&ed, that having been examined when 
fhe was not indifferent, fhe could never be made an in* 


yct^rfiaRe- different Witnefs, becaufe Oath would always be a Chain 

wasexamlned ^ Byals upon her; belides, no Witnefs ought to be 
again on the twice examined to the feme Matter, without fpecial Order 
5 kwS?gwd of the Court, to which it was anfwer’d, then the Defendant 
tk>m ST ought to have moved to fupprefs the Depofition for want 
Mailer's Re- of an Order to examine her, but could not objedl it, 
|Wt * when the Depofition came to be read; and as to the 
firfl Part of the Obje£lion, it was faid, at Law, if I exa¬ 
mine a Witnefs at a Trial, who is incompetent, and after 
give him a Releafe, he may be examined again; fo here. 

My Lord Keeper was of Opinion for the Plaintiff, in 
both, and fo the Witnefs was read and prevailed. 


V. 
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Clavering verfus Clavering. 


Cafe 197. 


A Father in 1684, makes a voluntary Settlement a Father in 
on his eldeft Son, and his Heirs, without any a voluntary 
Power of Revocation; after he makes another Settlement SfuSa 
of the fame Lands to his fecond Son, for Life, with 
Remainder to his firft and other Sons in Tail Male, and out any 
dies. The firft Deed after his Death came to the Hands vocation, and 


of his eldeft Son’s Heir; and the other Deed to the 
Hands of the fecond Son, who brought a Bill to fct 
afide the firft. 


after made 
another Set¬ 
tlement of 
the fame 
Lands to liis 


fecond Son 


ior Lift:, with Remainder to his firft, and other Sons in Tail Male, and dies. The firft Deed comer 
10 the Heir of the eldeft Son, and the other to the fecond Son, who brought a Bill to fct alide the 
firil: hit per Cur. both Deeds being voluntary, the Provifion for a younger Son is no fueh Conlid*- 
ration, as to induce the Court to let alide the firft Deed. 


My Lord Keeper cited Lady Hudfon 's Cafe, where a 
Father on a Quarrel with his eldeft Son, made a Settle¬ 
ment on his Wife of 100/. per Ann, in Augmentation 
of her Jointure, and after being reconciled to his Son, 
cancelled the faid Deed, and fo *twas found at his Death 5 
and on a Trial at Law the Deed being proved to have 
been executed, was adjudged good, tho* cancelled, and rhe 
Son on a Bill brought here, was difmilTed by my Lord 
Somers. 


Dobyns 
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Dobyns faid, this Court goes on Ifcefumptions ii\-Fa¬ 
mily Settlements ; and if one gives a Daughter i cco /. 
Legacy, and after on Marriage* gives her iooo/. Portion, 
this lhall here be a Satisfaction of the Legacy; fo if one 
owes his Cbilfd ft Sunj of looney, and by Will gives him 
^a^gteaief,, its (hill Be heffe talari for Satisfaction* 

f -N ' 


Cafe 198. Atktnfon verfus Well?. 

z Yern. 478. 

^ C giv« npHE Plaintiff having ferved the Lady Pratt 2 f 
Bond to a. I Years, as Chamber-Maid and Woman, and being 

ot 300 /.con- . 7 

ditioned to much in her Favour, ar.d married to the Plaintiff by 
\inn. for Life her Encouragement; the faid Lady gives her a Bond of 
SEftn, 300/. conditioned to pay her and her Husband 10L 

theiikS? aA P er ^ nn ' ^ ur * n § t ^ e ^ r Li yes > afi d the Life of the longer 
nuityof 201. Liver of them, payable Quarterly, at Sir Francis Child's 
Etwdi af " Shop, free from all Deductions ; and this was conftantly 

W p ai <i. 

payable half-yearly, and without fuch Deduction, held no Satisfa&iofi. 


About five Years after, the laid Lady by Will devifes 
feveral Annuities to feveral Perfons, in Satisfaction of the 
like Annuities fecured to them by Bond, and gives 20 /. 
per Ann. to the Plaintiff, to be paid half-yearly at the 
faid Lady's Manfion Houfe, chargeable on fuch Lands; 
but takes no Notice of the 26 /. per Ann. fecured to her 
by Bond. 

On the Circumftances of this Cafe, the Court decreed 


her both, for that given by the Will was not fo Advan¬ 
tageous to the Plaintiff as the other, one being to be 
paid quarterly, the other half-yearly j the one here, 
the other on the Land; one free from all Deductions, 
the other being out of Land will be liable to Taxes; and 
a Devife implies a Bounty, and thofe that were intended 
in Satisfaction of the like Annuities are fo declared in the 


Will, which this is not. 


Att»n 


i 


Cafe 199 . 


ABon verfus ABon. 


T HE Plaintiffs Husband before Marriage gives her 
a Bond to leave her 1000 /. if (he furvived him, 
and the fame Day marries her, and fome Years after dies Woman to 
Inteftate, leaving a Freehold and Copyhold Eftate all in n» 
Mortgage. £? S* 18 * 

niiimcb her 

and dies Inteftate, and his Eftate both Free and Copyhold, being all in Mortgage, ihe takes out Ad- 
miniltration, and on Bill againlt the Heir and Mor.gagee was let into a Redemption of the whole, 
tho’ the Bond was releafed and gone at Law by the intermarriage, and iho’ the Copyhold not a- 
fecled by the Bond, it being in Nature of a Marriage Agreement. 


The Plaintiff takes out Adminiftration, but the Per- 
fonal Eftate not being near fufficient to fatisfy the faid 
Bond, {he brings her Bill againft the Heir and Mortgagee 
to redeem, and be let in to have Satisfa&ion of the 
Uid Bond. 

The Defendant the Heir urged, that by the Marriage 
the Bond became void in Law, and could not be main¬ 
tained here, efpecially againft him, who is chargeable 
only in fuch Cafe, by being fpecially named; and tho’ 
it would be fupported as a Marriage Agreement in 
Writing, yet could only charge the Perional Eftate ; and 
that, however, it cannot affedt the Copyhold. 

On the other Side, 'twas faid, this was once a good 
Bond, and the Heirs are bound in it; and tho* by the Mar¬ 
riage it loft its Force in Point of Law, yet in Equity it 
will have the fame Force as before, and bind the Hufband, 
and entitle the Plaintiff to a Redemption; as if the Ob¬ 
ligee lofes his Bond, yet Equity will fet it up, and give 
him the fame Advantage of it, as if it were in Being y 
and if Equity docs fupport it, it muft fupport it, not 
only as an Agreement in Writing, but as a Bond; and 
therefore the Plaintiff ought to have the Redemption as 
a Bond Creditor would have had ; and tho’, ’twas agreed, 
'twould not entitle her to redeem the Copyhold, if mort¬ 
gaged by itfelfj yet when that and the Freehold are 

P p p mort- 
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mortgaged together, fhe' muft redtfe^n the whole, .and 
cannot redeem by Parcels ; and tho* the Heir on^Pay- 
ment of what is due on the Mortgage will have badr^ie 
Copyhold from us, yet we (hall hold the Freehold till 
fatisfied the Bond. 

Lord Keeper laid, if the Bond were executed (which 
being doubtful, was ordered to be tried) the Court would 
fupport it as a Bond, and that the Freehold and Copy* 
hold being mortgaged together, the Plaintiff ihould re¬ 
deem both. 
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Lord Rockingham and Arabella Oxen Jon o&im. 
verfus Sir James Oxendon. 


B 


Y Articles on 1 he Marriage of the Plaintiff, the By Article 


Lady Oxendon , with the Defendant, 6000 /. part of booo /. of 
her Fortune was to be laid out in Lands, and fettled to 
him for Life, then to her for Life, iffc. and was left*°1* laid out 
in the Bank till the Purchafe could be made fubje£l to of Lands t o 
the faid TruiL 

the Hufband 


for Life, 

then on the Wife for t.ife, and to lye in the Rank till the Purchafe made; before that made, the 
Wife by the Ufagc of her Husband, being forced to leave him, had the Interdt of this .Money 
allowed her in Nature of Alimony. 


The Lady being after, by his cruel and unhandfome 
Ufage, forced to leave him, brought her Bill to have a 
Performance of the Articles, and a feparate Maintenance 
whilft ftie lived from him, which was oppofed, and faid, 
that Alimony was only to be filed for in the Spiritual 
Court, and to decree it hire, would be to decree a 
Divorce. 

On the other Side, ’twas faid, that the Spiritual Court 
has no original and proper Jurifdi&ion of Alimony, but 
only incidentally, and confcquentially when they hold 

Pica 
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Plea of Divorce, whereof’they have jjfcoper Jurifdi&ipn { 
and if it had, yet the Chancery has a concurrent Jturii- 
diflion, as with the Admiralty and other Courts in Cafes 
peculiar to their Jurifdi£fion, and to decree Alimony, 
here is not to decree a Separation ; for if he thinks fhe 
left him without juft Gaule, he may fue in the Spiritual 
Court for Reftitution of Conjugal Duties; and if he 
prevails, the feparate Maintenance will ceafe. 

My Lord Keeper and Mafter of the Rolls faid, they 
would not declare where this Court would give fepa- 
rare Maintenance, and where nor, but here being Truft 
Money, over which the Court has a Power, they decreed 
the 6000 1 . to be laid out with the Lady’s Confent in a 
Purchafe, and fettled purfuant to the Articles, and the 
Intercft in the mean Time to be paid her fo long as flic 
lived feparate. 


Caff 201. 


A Wife Parts 
with 14 l.ftr 
Am. of her 
Jointure, and 
ihe Husband 
gives her a 
Note that 
Vis Executors 
lliould pay 
het that Sum 
during Life, 
and lie after 
by Will gives 
her 14/- t tr 
Ami. out of 


Brown verfus Dawfon. 

l-jEnry Daxpjon had prevailed on his Wife to join in 
felling 7/. 1 or. per Ann. of her Jointure, and 
after 61 . 1 or. per Ann. more, and having given two 
fevcral Notes, that his Executors ftiould pay her the 
faid two feveral Sums during Life; he after makes 
his Will, and thereby gives her 14 /. per Ann. during Life, 
out cf certain Lands, and this was held per Curiam to be 
in Satisfaction of the Notes. 

certain Lands For Life, held a Satisfaction of the Note. 


Lord 
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Lohd Dudley , Sid-W^r j an Infont, by thd Cafe 2 
'■honourable Thomas Newport verfus 
the Lady Dowager Dudley , &c. & econt\ 


T HE Cafe is this, Edward Lord Dudley and Ward AiJowref. 

the Plaintiff’s Great Grandfather, being feifed in rmitolM 11 ' 
Fee of the Honour, Manor, Caftle, and Borough of SSJS 1 " 11, 
Dudley in Com. Stafford, and of an Eftate in Stafford , 
and Worcejlcr of a great yearly Value; by Leafc and 
Releafc, dated 21ft and 2 2d of March 1700, did, in 
Oonfideration of natural Love and Affeflion towards 
his Grandchild Edward Ward, E(quire (the Plaintiff’s 
Father) Son and Heir of William Ward , elded Son of 
the faid Lord Dudley; Frances Ward and William Ward, 

Son and Daughter cf Ferdinando Dudley Ward, fccond 
Son of the laid Lord Dudley Ward j Frances Porter and 
Catharine Porter , Grandchildren to his Brother William 
Ward, Party to the Deed, and for railing Portions for 
them, and for fettling his Lands in his Name and 
Blood ; convey to William Ward, Senior, and William Dilhcs 
Defendants, to the Ufe, iffc. the faid Lord Edward, the 
Great Grandfather for Life, and then to the Delendants 
William Ward and Dilkes for 99 Years, then to the faid 
Lord Dudley the Great Grandfather and his Heirs Male 
of his Body, and for Default, &c. to William Ward and 
Dilkes for too Years; Remainder to the faid William Ward, 

Senior, in Tail, Remainder to the right Heirs of the faid 
Edward the Grandfather. 

The Term for 99 Years was thereby declared to be 
in Truff, that William Ward and Dilkes Ihould out of the 
Rents, Iffues and Profits, &c. levy, raife, and pay 
loco/. for the Portion of Frances, payable at 18, and 
50 l. yearly Maintenance, till the Portion paid ; to raife, 
levy, and pay 30 cl. a-piecc to Catharine and Frances Por¬ 
ter, and Annuities of i:o/. a-piece to the Defendants 
Ferdinando and William Ward, junior, for their feveral 

Q q q Lives ; 
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Lives ; and 500 /. per Arm. to thqJPlaintifPs late Father 
Edward Lora Dudley, for his Support and Maintem-.hce, 
payable half-yearly, till the Expiration or Determination- 
of the laid Term. Thefe Annuities to arife and begin 
to be paid after the Death of the faid Lord Dudley ; and 
that the Truftees fhould have all the Charges and Colls 
they Ihould be at, paid them out of the Trull Ellate. 

/ Then follows this Claufe. And may, lhall, and will 

permit the Perfon and Perfons, who from Time to Time 
ihali have Right to the Freehold of the Premiffes, by Vir¬ 
tue of, or under anyUfe hereinbefore limited or declared 
from Time to Time, to have, receive, and take to his 
and their own Ufe and Benefit, the Refidue of the Rents 
and Profits which lhall remain over and above, or after 
the Performance of the laid Trulls, i!fc. 

Then follows a Provifo, That if* the Perlon or Perfons 
that lhall have Right to the Freehold, Istc. lhall pay or 
depofite the 2000 /. or fo much as lhall be unlevicd, 
&c. and lhall, to the good liking of the Truftees, fecure 
the Payment of the faid feveral Annuities and Pay¬ 
ments, then the Term to ceafe, determine, and be 
void. 

I need not mention the Trull of the Term for 100 
aiio*Refolu ^ eurs » f° r the Augmentation of Frances's Portion, being 
uwi. out of the Cafe, that being to arife upon Failure of 
JlTue Male of the faid Lord Dudley the Great Grand¬ 
father, nor the Power of Revocation to the faid Lord 
Edward Dudley, for there was not any Revocation. 

The Lord Edward Dudley the Grandfather made his 
Will, 28th of June 1701, and devifed the Guardianlhip of 
the Plaintiffs Father, to the Defendant William Ward, 
fenior, his Brother, and the Guardianlhip of William 
Ward, junior, and Frances Ward, the Defendants, to him 
and the Defendant Hodgctt ; and thereby gave feveral 
fmall Legacies, and gave all the Refidue of his Perfonal 
Ellate to the Plaintiff's Father (Lord Edward Dudley) 
and made him and Mr. Hodgctt Executors; but Mr. 
Hodgctt was to reap no Benefit thereof, and died 2 oth of 
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\Anmjl 1701, that-the Defendants William Ward and Dilkes 
enteWd on all the TKitt Lands. 

. J^ne Plaintiff's Father afterwards married the Lady 
Diana, the Plaintiff in the Crofs Bill, and died 20th of 
March 1704, under Age, and left the Lady enfient with 
the Plaintiff, who is Son and Heir to his Father, and 
Heir at Law to his Grandfather, and as fuch is intitled 
to the Surplus of the Rents of the Truft Eftate in 
Mr. Ward and Mr. Dilkes , and the Benefit of the Term 
for 99 Years. 

The Lady Diana , after the Death of her Hufband 
brought her Writ of Dower, to which the Term for 99 
Years was pleaded in Bar ; but fhe had Judgment in 
Dower with a Cejfat Executio during the Term. 

Edward Lord Dudley and Ward the Plaintiffs Father, 
made the Lord Sommers and the Lady Diana Howard 
Executors, until the Lady Diana attains her full Age, 
in Truft for her; the Lady Diana Howard has proved 
the Will, and alfo taken Adminittration de bonis non to 
Edward Lord Dudley , the Great Grandfather, with the 
Will annexed. 

The great Queftion contended between the Mother 
and the Son (for the other Demands on both Sides, will, 
I prefume, eafily be determined) is, whether the Lady 
Dowager, the Plaintiff in the Crofs Bill, fhall have the 
Benefit of the Truft of the Term, as to a third Part of 
the Profits above the Charge of the Annuities, during 
their refpeflive Continuance, and after the Determina¬ 
tion, a third Part of the whole Profits as her Dower. 

And as this Cafe is, I am of Opinion fhe ought; be¬ 
fore I proceed* I muft declare* that I intend not, in the 
l$aft to enervate the Decree of Difmiffion in the Lady 
Bodmyn and Vandebendies* Cafe, which ftands confirmed 
in the Houfe of Lords 5 but to diftinguiih this prefent 
Cafe out of the Reafbn and Judgment of the Decree, 
but agree that it ought to ftand for ever in this Court. 

I obferve this Term is exprefly attending, and waiting 

on the Freehold and 1 Inheritance, hay, waiting, during 

the 
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the very Charge,, and the Gharge of the Annuities, as to 
the Surplus of the Profits. / ./ 

My reafoning lhall be drawn from the Original I^fti- 
tution of this Court of Equity and Confcience, and 
alfo from the Rules and Common Law Principles of that 
which is Regular Law, which is bound to Rules, to which 
Equity in general may be faid to be oppolite. For all 
Kingdoms in their Conftitution, fays my Lord Hobbard , 
are with the Power of Juftice, both according to the 
Rule of Law and Equity. Thefe are the Grounds which 
I lhall go upon, and not upon any Notions or Arbitrary 
Rules of my own. 

My firft Reafon is, that the Right a Dowrefs has to 
her Dower, is not only a legal Right fo adjudged at Law, 
but is alfo a moral Right to be provided for, and to have :i 
Maintenance and Suftenance out of her Hulband’s Ellate 
to live upon; (he is therefore in the Care of the Law, 
and a Favourite of the Law; and upon this moral Law, 
is the Law of England founded, as to the Right of 
Dower. 

Now Equity is no Part of the Law, but a moral Vir¬ 
tue, which qualifies, moderates, and reforms the Rigour. 
Hardncfs, and Edge of the Law, and is an univerfal 
Truth ; it does alio a (lift the Law where it is defeflive 
and weak in the Conftitution (which is the Life of the 
Law) and defends the Law from crafty Evafionf, Delu- 
lions, and new Subtilties, invented and contrived to evade 
and delude the Common Law, whereby fuel} as have un¬ 
doubted Right are made remedilefs; and this is the 
Office of Equity to fupport and protect the Common 
Law from Shifts and crafty Contrivances againft the 
Juftice of the Law. Equity therefore does not deftroy 
the Law, nor create it, but affift it. 

Now, what is it that hinders the Lady from her Right, 
Ihe has obtained Judgment in Dower at Law, the Law 
has given it to her. Ay ! but there is a Rule of the 
Law enter’d, call’d a Cejfat Executio , the Effedft and Power 
of which ftops her Execution, and the Benefit of the 

3 Hg- 
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Judgment that ftie has obtained : For how long? During 
th* ’jSerm of 99 Years: A hard Injunction; but upon what 
Ground or Reafon ? Why, became the Common Law fays, 
her Title is the Marriage, Seifin, aftual PofTeffion, and 
Death of her Husband; and there never was a Time, if 
her Lord died, that fhe fhould have had immediate 
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Dower ; becaufe this Term was a legal Intereft before the 
Marriage, continuing at the Time of the Death of her 
Husband, and pleadable in Barr by the Heir to her De¬ 
mand of Dower, and this is the Common Law. 

But notwithftanding this, I conceive (he is relievable, 
and that this ftri£t rigorous Rule of the Law ought to be 
moderated by Equity and Confcience for thefe Reafons, 
and the Precedents hereafter cited. 


ifi , From the Nature, End, and Defign of creating 
this Term, by the Settlement it appears to be created by 
Edward Lord Dudley , for making Provilions out of the 
Profits for his Son and Grandchildren, which Nature 
obliges him to take Care of; and after that Office and Truft 
performed, the two Truftees are to permit and fuffer the 
Perfon and Perfons, who from Time to Time (hall have 
a Right of the Freehold of the Premises, to receive the 
Refidue of the Profits that fhall remain after the Per¬ 
formance of the Trufts. 

That Perfon was the Dowrefs’s Husband, who had an 
undeniable Right to the Surplus of the Profits, and had 
an Eftate Tail in him, and the Dowrefs under him has 
a good Equity to have her Dower, becaufe the Trull of 
the Term was exprefly to attend the Perfon that Ihould 
have the Freehold, and her Husband had the Freehold, 
and ffie has the Freehold; and the Words of the Decla¬ 
ration of the Truft are thereby literally fatisfied ; tho’ I 
am of Opinion, that if the Words had been in general 
to attend the Inheritance, it would huve been the lame 
Thing, and fhe has a Right to this Truft within the 
Defcription. 

It is no ftrange Notion at Law, that long Terms for 
Years fhould attend and wait on an Inheritance, in which 

R r r Cafe 
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Gale they are to be governed and directed by the Intent 
tion of the Parties that created thepft, and who, jifhen, 
they have put an End to them, then they have done 
their Office, Duty andTruft, and have born the Burthen, 
I mean have railed thefe. Portions, which was the origin 
nal Caufe of their Creation j and therefore in Equity 
and Confciencc ought then to ceafe, and return back to 
the Channel from whence they were extra&ed; and it is 
a Rcalbn in Law, that Ceffant* caufa cejfat ejfeftus, and 
there is no original Confideration to give them a longer 
Being, and fuch a Term ought not to be made life of 
to any other Purpofe, efpecially to deprive a Dowrefs of 
her Dower. 

For the Nature of thefe waiting Terms, I mull com¬ 
pare them to Covenants, Conditions, Refcrvations, and 
Warranties, which my Lord Hobard in the Earl of Clan- 
rickarA\ Cafe fays, do all wait and join to the Grants, 
whereof he there gives feveral Inftances, and fays, that 
a Relervation of a Rent which is but a Shadow, mull be 
guided by the Body, which is the Eftate, why Ihould not 
in like Manner this Truft, which is exprefly dire£lcd to 
wait upon and join the Freehold, which was in the 
Husband, and alfo in the Dowrefs, be guided and dire&ed 
by the Body, which is the Freehold and Eftate, and as 
in Cafe of a Refervation of the Rent, which follows the 
Freehold, and is in Recompence of the Land. 

idly. This Truft is an Intereft annexed to the Eftate 
immediately, as to the Surplus over and above the Charge, 
and is attending and ancillary to the Freehold and Inhe¬ 
ritance, and this Truft is a Right in Confciencc to take 
the Surplus of the Profits, during the Continuance of 
the Charge and the Annuities, and the whole Profit? 
after the Charge raifed and latisfied, and does moft cer¬ 
tainly enfue the Nature of the Land, for what are the 
Profits, but the Lands, or what is the Land, but the 
Profits; and the Lord was ever in Poireflfon of the 
Land by his Guardian and Truftce, and was perfect 
Owner. 
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There can be no Queftion, but this Term docs attend 
the inheritance and’Freehold; but then the Queftion is, 

To what Purpofe does it attend ? I conceive that it docs 
attend to the fame Purpofcs as an Advowfon appendant 
does to a Manor; a Commonage appendant to a Mef- 
fuage and Land; a Villain regardant to a Manor, any 
Thing that is an Acceflary, and that follows the Nature 
and Condition of the Principal: Nay, it is as the Logi¬ 
cians term it, Adjunftum SubjeEli , an Adjunft or Quality 
adjoined, or rather re-annexed to its Subje£t in the Perfon 
of the Owner of the Freehold; but in fomc Cafes it 
feems to be merged or confounded in Equity; for it is 
Afters fubjeft to a Debtor; and is not Dower a Debt, 
and out of the Land too ? 

And therefore my Lord Hale in Sir John Saunders's 
Cafe, Mich. 20. Car. 2. is of Opinion, that fuch a wait¬ 
ing Term does not prevent Dower, or ought to Have off 
a Debt; for fuch a Term fhail be Aftets, fays he, if it 
attend an Inheritance in Fee Simple ; but not if it at¬ 
tend an Eftate Tail, which is not fubjc£l to Debts in 
Equity ; but here the Lord has an Eftate Tail, to which 
Dower is incident, and therefore fhail attend the Dower. 

And in Sir George Saunders's Cafe, it was adjudged, 
that a waiting Term in Truft follows the Eftate, as the 
Shadow does the Body, and is of the fame Nature and 
Quality, and it is there compared to a Box of Writings 
which follows the Land. 

The Dowrefs here ought to be regarded as a Purchafor, 
confidering her Portion, her Quality, a Match no Way 
unequal, a Marriage treated, no ill Method or Era Rice 
ufed, looked upon by good and learned Council to be 
dowablc, the young Couple being young, under Age, 
and unwilling to flay till Age to make a Settlement, 
and above all, no Debts or Portions on the Eftate, but 
two or three Annuities. 

Again, fhe ought to be preferred to the Heir her Son, 
ift, Becaufe her Right (tho* it may be faid Concurrent) is 
Prior in Time to the Heir it began by the Intermarriage. 

idljt 
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idly. That the Heir lofes (if I may call it fo) but one Third 
to his Mother for her Dower, and retains two Thirds to 
himfelf, which is not Unreafonable. 

idly, The Courts ofLaW, tho’ Ihe has Judgment, can¬ 
not aflift her againft this Term; becaufe, being a Truft, 
they have no Cognizance of it, and is a Creature of 
this Court, and only determinable here, and without 
the Afliftance and Relief of this Court the Judgment 
for Dower is enervated and eluded by the Cejjat Executio, 
for by the Judgment ihe has Dower; and by the Cejfat 
Ihe is prevented, during the Term of 99 Years, and it 
is moft probable, that Ihe will not outlive the 99 Years, 
without which (he cannot have Benefit of her Judgment, 
and all the Remedy at Law is vain and illufory, and no 
Remedy any where but here; and yet her Right is fixed 
and unfixed by the Judgment at Law, and Right without 
a Remedy is nothing; and therefore I hold the Common 
Law to be Defe&ive in this Cafe as to the Execution, 
and ought to be aflifted by Equity. 

But to conclude this Point, as between the Dowrefs 
and the Heir, this very Cafe is admitted in the very Ar¬ 
gument of the Lady Bodmyn and Vandenbendy , for (fays 
the printed Cafe, Parliament Cafes 71) it perhaps would 
be prevalent againft an Heir, but not againft a Purchafor ; 
and fo I conclude it to be beyond a Perhap. 

It is objected here (as in that laft Cafe) that the De¬ 
mand of Dower is a Right not ariling by the Agreement 
of the Parties (which if defective or imperfedl, might 
be fupplied by Equity) but by Operation of Law : Now 
I prclume the Difference is meant between a defe&ive 
Jointure and Dower; but I conceive that it is a Diftin&ion 
without a Difference in Words only, not in Senfe, and a 
Marriage is as much a Contract (and I am lure more 
Sacred) and ought to be as much regarded and relieved 
as a defe&ive Jointure, which is the Agreement of the 
Parties, the Diftin&ion is commonly expreffed in Latin, 
Dower is ex provijione Legis , a Jointure, ex provijione 
Homtnis j but each of them is but a Provilion for the 
2 Wife, 
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Wife, and that the Law makes ought to be regarded, 
and ‘ fupported by bquity preferable to the other ; they 
are both grounded upon Contracts, as my Lord Chan¬ 
cellor Jefferies fays, in the Report of Lady Radnor's 
Cafe, and he could not imagine a Reafon why a Joint refs 
ftiould be relieved againft fuch a waiting Term, and not 
a Dowrefs; it is there alfo agreed, that if a Leafe be 
made precedent to a Marriage in Truft to pay Debts, 
the Heir paying the Debts {hall be relieved againft the 
Leafe, and fet it afide, why not the Dowrefs ? 1 think 
fo too. 

I fhaU now give an Anfwer to the Judgment in my 
Lady Bodmyris and Vandenbendy s Cafe, which is cited to 
over-ru *e this Cafe in Point. 

I conceive, that Cafe purely to have been decreed in 
Favour of a Pi. u.*lor, and the Strength of it to be 
grounded on the general Inconveniencies that would at¬ 
tend all Purchafors bona fide , without Notice, which wras 
the Point my Lord Jefferies and Sommers went upon, and 
for which Occafion was cited the Cafe of Baffet verfus 
Noftvorthy , 26 Car . 2. in Lord Nottingham's Time, which 
was thus, Nojrporthy pleaded himfelf a Purchafor for 
valuable Confideration without Notice, which Plea being 
proved, came to be heard upon the Merits, and the Lord 
Chancellor declared. That a Purchafor, bona fide t and 
without Notice of any Defeft in his Title at the Time 
of his Purchafe, may lawfully buy in any Statute Mort¬ 
gage, or any other Incumbrance; and if he can defend 
himfelf by thofe at Law, his Adverfary fhall have no 
help in Equity to fet thofe Incumbrances afide, for Equity 
will not difarm a Purchafor; and Precedents of this 
Kind are very ancient and numerous, where the Court 
has refufed to give any A {Pittance againft the Purchafor, 
either to the Heir, or to the Widow, the Fartherlefs or 
to the Creditors, or to one Purchafor againft another, 
and this Rule in Chancery is in Vindication of the Com¬ 
mon Law, where the Maxims which refer tp Difcents, 
Difcontinuances, Non-Claims, and Collateral Warranties 

S f f are 
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arc only the wife Arts and Inventions of the Law to 
proteft and quiet the PofMion, and ftrengthen the Right 
of Purchafors, Izfc. 

I have cited thefe Reafons at large, becaufe it flrcng- 
thens the Judgment in Vandenbendy *s Cafe, and let all 
fuch Purchafors be fupported and prote&ed ; but furely 
the Precedents in this Cafe will not fupport the Heir 
in our Cafe, againft another that Demands her Dower. 

As to the Precedents, I fhall mention fome that 
weigh with me, befides the natural Juftice of the Cafe. 

The firft I Ihall make Ufe of is Fletcher and Robinfon *s 
Cafe, 6 May 1653. Henry Rcbinfen on good Conlideration 
promifed to aflure the Manor of Buckton to his eldcft 
Son in Fee, but falling into forae Trouble for Counter¬ 
feiting a Warrant, he convey’d Buckton to his younger 
Son, in Truft, only to feci.re it againft a Forfeiture; 
the Father being freed from Trouble, convey’d Buckton 
so his eldcft Son, and dies; the eldeft Son dies and leaves 
a Widow, having no Ifliie, and the younger Brother his 
Heir; on Dower brought by her, the Conveyance to the 
younger Brother was given in Evidence, wnereupon Ihe 
was Nonfuited ; but upon a Bill brought by her here, 
the Cafe appearing, ut fupra , lhe had a Decree, and a 
Commiffion dire&ed to let out the Thirds ; and tho’ 
this was much contefted, yet Equity and Juftice prevailed; 
and the/ the Time in which this was adjudged may be 
objc&cd, yet were they learned Men who deliberated 
well and pronounced their Decrees and Judgments ac¬ 
cording to their Oaths, and according to Juftice and 
Equity. 

Serjeant Vaughans Cafe is, in Point, and Snell and 
Clays Cafe, which was heard 6 W. and M. 

The Common Law is, That if a Rent be referved on 
a Leafe for Years, made precedent to Marriage, the Wife 
Ihall recover Dower of the third Part of the Rent im¬ 
mediately, and alfo of the Land, with a Cejfat executio 
durant . Termino . 
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Why then fhould not the Declaration of the Surplus 
of the Profits to the next Perfon to whom the Freehold 
(hall come, be looked upon in Conflru&ion, to be a Re- 
fervation of Rent, as it is in EfFeft and in Intention* 
and fo to be conftrued in Equity to affifl a Right of 
Dower; for a Rent is certainly part of the Profit of the 
Land, and is paid therewith, why fhould not this fup- 
ply a Refervation in Equity ? 

I think I have Law and Equity on my Side, and like- 
wife the Precedents which, according to my Lord Hobart, 

270 are built upon Reafon and Juft ice, and tantum ha- 
bent de lege, quantum habent de Jujlitia’, I muft therefore 
decree the Lady Dowager the Benefit of this Trufl Term, 
and that the Truflees Mr. Ward and Mr. Dilkes do ac¬ 
count to her for the third Part of the clear Profits above 
the Charge of any yearly Annuities, from the Death of 
her Husband, and from Time to Time for the future, 
during the Term, and the Term to Rand charged there¬ 
with during her Life, the Truflees to be allowed their 
Cofls and Charges according to the Deed, and to be in¬ 
demnified, and Cofls to be paid to the Plaintiff, the Lady, 
and all the Defendants out of the Trull Eflate. 


Franklyn verfus Earl of Burlington. 

s. c. 

DICHARD Earl of Burlington , in 1697, devifis ADevifpo 
thus. Item, My Will and Pleafure is, that the 
Furniture and Pictures in my Houfes at A. B. and C. rure:. at tlu- 
fhall always remain there, and not in the Power of my an dV.',,aiW 
Executors to difpofe of, but fhall go with my faid 
Houfes to fuch of my Grandchilden as fhall be in the wjim 
P offeflion thereof: And then appoints, that the and removed 
Plate Gilt with Gold belonging to his Chapel at, &c. 
together with the Ornaments thereof, fhould remain 
to the perpetual Ufe of the faid Chapel, and makes anoiiwi 
D. Executor, to whom he gives all his Perfonal Ellate, 
except what is before bequeathed, of what Nature or Kind 
foever. 


The 
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The Queftion was, Whether the Plate the Teftator 
conftantly ufed and removed with him, when he went 
from one Houfe to another, ftiould go to the Executor 
by the laft Claufe, or belong to the Houfes under the 
Word Furniture. 

My Lord Keeper was of Opinion, that the Word 
Furniture in a large Senfe takes in Plate, but not here, 
bccaufe he diftinguilhes the Chapel Plate from the Fur¬ 
niture, and the Plate of ordinary Ufe that was carried 
with him, would no more be faid the Furniture of one 
than of the others, and he meant only the particular 
Furniture of each Houfe, fo the Plate went to his Exe¬ 
cutors, and liable to the Plaintiffs, who were Creditors. 

cat "4 Tilly verfus Bridges. 

M Y Lord Keeper was of Opinion in this Cafe, 
that when one has Title to the Poffeffion of 
Lands, and makes an Entry, whereby he becomes in- 
titled to recover Damages at Law, for the Time the 
Pofiefiion was detained from him after fuch Entry ; he 
ihall not turn that A&ion at Law into a Suit of Equity, 
and bring a Bill for an Account of the Profits, except 
in Cafe of an Infant, or fome other very particular 
Circumftances. 


♦. Ac 
\ mi. v . 

a. c. 

I'erne lube- 
riuix raite. a 
Term for 
1000 Yean in 
Truft for tiie 
Husband, tor 
i ife, rhen 
for 1 hcirChil- 
dren (if any) 
their Execu- 
rors and Ad- 
miniitrators $ 
and if the 
Wife Sur- 


Beft verfus Stampford. 

A Feme Inheritrix before Marriage raifes a Term 
for 1000 Years in Truft for her intended Huf- 
band to receive the Profits during their Joint Lives; 
and if they (hall have any Children, in Truft for fuch 
Children, their Executors and Adminiftrators during the 
reft of the Term; and if the Husband furvive her, in 
Truft for him, during his Life; but if file furvive him, 
3 then 


lives, in Truft for her, her Executors and Adminiftrators: The Husband dies without Mae; the 
Wife marries a fecond Husband, and dies; the Husband takes out Adminiftiation to her, yet decreed 
that the Term ihould attend the Inheritance. 
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then in Truft for her, her Executors and Admitiiiirators, 
during the reft of the Term. 

The Husband dies without Children, and the Wife 
furvives, and takes another Husband, who lurvives, and 
takes out Adminiftration to her. 

The Qucftion was, If the faid Term Ihould go to 
him, or attend the Inheritance, and go to the Heir. 

Lord Keeper. This is only an unlkilful Declaration, 
and not the Intent of the Party, and the particular Pur- 
pofe being ferved, it muft attend the Inheritance, for fo 
I think it was at her fecond Marriage, and that could not 
be altered by her Death ; for Equitas fequitur Legem, 
and cited Pollhill and Pollhill^ and if the Term and In¬ 
heritance had been in the lame Hands, "twould have 
merged, fo here it (hall be attendant in Equity. 
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cafe sc«. Parrot verfus Trely. 

5 Jar.unry. 

Where on a N a Bill brought to call a Truftee to an Account, 
5 “ a it was held by my Lord Keeper , that if he by 
ilySSer 1 * Anfwer fubmits readily to it, tho' on the Account he be 
{ubmit.s tea- found in Debt, yet he (hall pay Intereft for the Ballaucc 
i ho’ found in only from the Time of the Account liquidated, and no 
w'lnSi Colls, if he has not misbehaved himfelf; but whereas in 
hnee only* C^e, he faid, in his Anfwer, he believed the Plaii - 
frorn t he tiff Gtnfidcrably indebted to him; and afrer the Matter 
iccounth- had depended 20 Years, is found 200 1 . in the Plaintiff’s 
SoS aild D e lx> pay Intereft from the Time of the Bill; 

/««, i f ^ for he admits by luch Anfwer, that he has not kept any 
the Account Money for the Plaintiff, ufelefs, or unemploy’d, and in a 
fouSinAr-banner dares the Plaintiff to the Account, and there- 
^-’intnefi f° re m uft P a y Cofts, as the Plaintiff muft have done, if 
■mil Colts, he had been found indebted to him. 


Gore 
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Cafe 


W HERE a Woman before Marriage, by Content A K-nie Co 
of the Man makes over her Ellate, Real and makes Proiif 
Perfonal, to be at her own difpofkl, all the Produfl: or In- - 
rreafe of it, or that which comes in lieu or it, mail be tu at e, fo- 

alfo at her dilpolal. fepame uit, 

may difpofe of fitch Profit a;, (lie pleaic* 
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Powell verfus Bell. 


Cafe 208., 


I ^HE Defendant had married an Admmiftratri* to a. 

her former Husband, to a 7 re 01 ] ; the 

nal Eftate the Plain hefore her lecond anJ 

was likewife intitled to a Thud > and tefore to 

Marriage had wafted great Part ot the U 

then died. anifaUc ui 

. Equity to 
ThiS anfwet it in 
Nature ot a 

. *t j evtend unlefs he had mad* » 
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This Bill was brought againft her Husband to have an 
Account of the Eftate, and a Satisfaction for his Share, 
and being heard at the Rolls , an Account was decreed to 
be taken of what of the Eftate had come to the Hands 
of the Adininiftratrix before her fecond Marriage; and 
alfo what had come to her or her Husband’s Hands fince 
the Marriage, and the Plaintiff to have Satisfaction againft 
the Defendant abfolutely, for fo far as came to his 
or his Wife’s Hands after Marriage, and for what came 
to her Hands before her fecond Marriage, to have a Sa¬ 
tisfaction againft the Defendant, fo far as he had any 
Eftate of his Wife’s, and thf was affirmed on Appeal to 
my Lord Keeper. 

Mr. Vernon faid, it has been leveral Times held, that 
where a Man marries a Woman, without ftipulating for 
any particular Fortune, or making any Settlement; if 
after the Death of the Wife, Debts of hers appear, the 
Husband (not being a Purchafor in fuch Cafe) fhall be 
anfwcrable for the Debts of the Wife in Equity, fo far 
as he had any Money or other Pcrfonal Eftate of hers. 

Aflry verfus Aftry. 

' T N this Cafe was cited the Cafe of Sir George Crook's 

N o divide his J Daughter, who had left a Power to his Wife to de- 
Su'e a- vile her Eftate among his three Daughters in fuch Pro- 
Schii- portions as fhe fhould think fit; yet it was held in this 
do^it'equally!*' Court, that ft* e mu ft divide it amongft them equally, un- 
lefs a good Reafon can be given for doing otherwife. 
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Orly verfus Lord Mobun. 

tpltton Gerrard , Tenant for Life, with Power to make 
* Leafes for 2 1 Years, or three Lives; fo as upon 
every Leafe of fuch Lands as have been ufually letten, 
and Fines taken for them, the old accuftomed Rent or more 
be yearly referved, and fo as upon every Leafe of other 
Lands not ufually letten, nor Fines taken for them, 
there be referved the beft improved Rent that can be 
gotten for the lame, and the Lelfees to execute Counter¬ 
parts thereof. 

fr a fr of all the Lands referring Rent in the very Words of the Power. Leafe adjudg. 
Lord Keeper, and Chief Jultice I’revor, againlltiie Opinion of Holt Chief Juificc. 

Fitton Gerrard by Indenture 21 December 1702, de- 
mifes to the Defendants all luch Lands as have been ufu¬ 
ally letten, and Fines taken for them for 99 Years, 
if three Perfons ftiould fo long live, with a Relbrvation 
in thefe Words, yielding and paying therefore , the respec¬ 
tive old and accujlomed yearly Rents, and if this Reserva¬ 
tion was purfuant to the Power, was the Queltion. 


Cafe 2io, 

z Vern. 53 
S.C. 

Tenant for 
Lite, with a 
Power to 
make Leafes 
of all Land 
anciently de- 
mifed, tefer- 
ving the an¬ 
cient Rents, 
and of the 
other Lands 
referring the 
bell improved 
Rents, makes 
a General 
r-d void by th* 
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My Lord Chancellor being a (lifted with the two Chief 
Juft ices. Holt and Trevor , decreed, that this Leafe was 
not good to bind the Remainder-Man. 

But my Lord Chief Jufticc Holt differed in Opinion, 
and held this Lcafe good. 

1 ft. Becaufe .the Refervation being in ihe very Words 
■ilf the Rower ; if the Post er was good, fcbe Rcierviiion 
mult be fo too, for the fame Words muft have the fame 
Meaning in both; and if a Sum certain had been sc- 
ferved, yet it muft have been averred to have been the 
ancient and accuftomable Rent, or more ; and therefore 
this Reiervation in the Words of the Power may be helped 
by fuch an Averment, and confequently is good. 

idly. That if any of the Lands comprifed in this 
Leafe, had not been anciently lett, tho’ the Refervation 
in fuch Manner as to them would be void, yet the Leafe 
would remain good as to the others. 

3 dly, Though all the Lands were comprifed in this 
one Deed of Leafe, yet the Remainder-Man, who is to 
have all the Deeds in his Cuftody, might leafily diftin- 
guifti them, as well as if they had been lett by feveral 
Leafes as they were formerly. 

But my Lords Chancellor and Trevor, held this Leafe 
void againft the Remainder Man, and not purfuant to 
the Power. 

1 

\fl, Becaufe it was intended. That the Words of the 
Power lhould be turned Verbatim into a Refervation in 
Lcafe6 ; and to fay, that if the Words in the Power are 
good, they cannot be bad in the Refervation, fuppofe in 
the Power to make Leafes, it was provided, that in every 
fuch Leafe there ihould be inferred fuch Covenants as 
are ufual in Leafes in that County, and a Leafe were 
made in the very Words of the PoweiK Would this be 
good ? Certainly not, nor would it be aided by any fpe- 
cial Verdift, finding the Covenants ufual in that County. 

idly, The Queftion in this Cafe is not between the 
Leffor and Leffee (between whom, perhaps, the Leafe 
might be good, and the Bent recoverable) but the Que- 
3 ftion 
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ft ion is, as to the Remainder-Man, whole Remainder 
and Inheritance is to be charged by a Power, which is to 
be taken ftridlly, and is not puriued, lor the Intent 
thereof was, that a certain Rent might be referved upon 
every Leafe to be made, that fo he in Remainder might 
know how to come at it, and from his A&ion for the 
Recovery thereof, which as this Refervation is, he cannot 
do, but will be involved in perpetual Controverfy and 
Uncertainty, for he muft not only aver and avow, that 
the Sum he diftrains for, is the ancient Rent, but mull 
alfo prove it; for if the Tenant can Ihow another more 
ancient Rent, then he may Nonfuit the Remainder-Man, 
and fo toties quotics , he deftrains or avows for any Rent, 
the Tenant, by ftiowing that another Rent ha* been re¬ 
ferved, may baffle him, and keep the Land in fpight of 
his Teeth, without any Rent at all, till he is lo lucky as 
to hit upon the true Sum referved upon every fcvciai 
Leafe, which will be very difficult for him in the Re¬ 
mainder to do, and is no ways agreeable to the Meaning 
of the Power; but if a certain Sum had been referved, 
and the Counter-part Ihown under the Tenant’s Hand, 
he muft either Ihow a more ancient Rent, or it will be 
prefumed for the Plaintiff; and if he lliould Ihow one 
more ancient, the Confluence of that will be the 
avoiding of his own Leafe, which to imagine he Jhould 
attempt is abfurd, and without defeating of the Leale 
he can never avoid Payment of the Rent, when it is re¬ 
ferved in Certainty ; but as ’tis referved here, ’tis wholly 
uncertain, and my Lord Chancellor faid, it was the firll 
attempt that ever was made to delegate the Power gene¬ 
rally, that was to have been executed particularly, and 
was a new Invention, tending to introduce Perjury, 
Forgery, and Frauds, and therefore not to be counte¬ 
nanced. 
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Cate 211. Grice verfus Goodwin. 


what fliaii cyoHN GRICE by Will devifes his Real Eftate to his 
Error appear- J Wife, for Life, and after to Thomas his Son for 99 
of.heDraL Years, if he fhould fo long live, charged with the 
Payment of 500 /. a-piece to John and Thomas , the, 
two cldeft Sons of his Son Thomas , at their Ages of 21 
Years, and dies. 

Afterwards John the Grandfon dies in 1694, an In¬ 
fant, and Inteftate, after in 1698 Thomas the Father 
dies, without taking Adminiftration to John his Son ; 
and a Bill was brought to have an Account and Diftribu- 
tion of the Perfonal Eftate of John Grice the Grandfa¬ 
ther, Thomas the Father, and John the Son. 

On hearing the Caufe, the Court had decreed the 
k;cc l Legacy devifed to John the Grandfon, to be 
diftributed amongft his Mother, Brother, and Sifters 
equally ; and a Bill of Review being brought to reverfe 
this Decree, 


A Lfg.iry 
given a Child 
tty aSt ranger, 
at the Chilli's 
Jjuath veils 
in the hi¬ 
ther by the 
Statute of 
Diltri bil¬ 
lions, alt ho’ 
he took not 
out Admiui- 
flratiori to 
‘\tcii Child. 


The firft Error afUgned was, that on the Death of 
John the Grandfon in the Life of Thomas his Father, his 
500 /. Legacy veiled in his Father by the Statute of 
Diilribntions, tho’ he took not Adminiftration to him, 
and therefore ought not to have been diftributed, as the 
Perfonal Eftate of John the Grandfon, but as the Perfonal 
Eftate of Thomas the Father, and then the Mother would 
be intitied to a third of it, and ’twas admitted it ought 
to have been fo. 


But ’twas infilled, this Error did not appear in the 
Body of the Decree as drawn up; for tho* ’twas laid in 
the Bill, that the Grandfon died in 1694, and the 
Father in 1698, and that ’tis confefled intheAnfwer 
they died about the Times in the Bill ; yet the Defen¬ 
dants being Infants, their Admiffion is not fufticicnt un- 
lefs proved, and it (hall be fuppofed it was not proved, 
3 becaufe 
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becaufe if it had, g the Court could not have made fuch a 
Decree, and the Proofs now cannot be referred to. 

On the other Side, ’twas faid, taking the Fa£t to be 
as appears on the Face of the Decree, as drawn up and 
inrolled, ’cis a plain Error, and it muft be fo taken now, 
and the Queftion is not at prefent, Whether an Infant s 
Admiflion be good or not. 

The Court held it an Error appearing in the Body of 
-the Decree, fo the Decree was opened. 


Lord Bath verfus Sherwin . otczi? 


A Bill was brought for a perpetual Injun&ion, to chanxr . 
ftay the Defendant from bringing any more Eject- w(mt s r -« f 

J * * 1 f* ^ J ptT|H*IUai 

ments, to try his Title at Law, fuggefting, that the Injunction, 
Plaintiff had five Verdicts, and that it was an unrea- pJrty'iL 
fonable Vexation, &c. therefore to put his Title in per- 

1 1 r 1 * uictsinl.jei.t- 

petual Peace, was the End of the Bill. merits at 

* L:t«% unlcfs 

there be Come Ingredient in the Caufe, which give:. the'Court Jurifdichon, as TruH, I-'raud, Ac¬ 
cident, Or. 


The Lord Keeper , after this had been fully debated, 
took Time to confider of it, and now delivered his 
Opinion, 'di% That to give the Court an Original 
Jurifdi&ion, there ought to be a Fraud, or a Truft, or 
iome Accident fall out in the Cafe, to prevent* fome 
great Inconvenience, as between a Lord of a Manor and 
the Tenants thereof to fettle the feveral Rights j if in 
Cafe the Right between the Lord and the feveral 
Tenants was to be fettled in feparate A&ions, the dif¬ 
ficulty upon the Lord would be infuperable, by Rca- 
fon of the Multiplicity of Suits at Law, the like in 
fettling Boundaries, &c. Therefore this Court will in- 
terpofe and direct an IfTue to be tried, and the Con- 
fcience of the Court thereby informed and fatisfied; 
this Court will then put the whole in Peace by a per¬ 
petual Injunction. 


X x x 


But 
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But this Cafe, he faid, was in its* Nature new, and 
did not fall under the general Notion of a Bill of Peace; 
this being only between A, and B. and one Man is able 
to contend againft another; and if the Courts of Law 
on new Demifes, will not fuffer the former Verdi&s to 
be pleaded, he could not help it, he faid, he was fatif- 
fied of the Vexatioufnefs of the Defendant in this Cafe; 
but if it was a Grievance, it was in the Law, which 
was proper for another Jurifdi&ion, vi%. the Parliament’ 
to reform, and that it would be Arrogance in him by 
Decrees or Injun&ions to take upon him the Reforma¬ 
tion of the Law. 
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Hoskins verfus Hoskins. cafc»i ; 

S IR John Hoskins by Will, amongft other Things, 
devifes to his younger Son Henry Hoskins 75 •;> /. and IO Ilia 
afterwards buys him a Cornet of Horfcs Employment, Sii ar £i« 
and paid 6 50 /. for it, and it was proved to be intended ‘ r 
this 6 fo L Ihould be difeounted out of the Legacy, and Jt.:i)j’lo\ menr 
that he would ftrike fo much out of his Will, as foon vhichLm 
as the Accounts came from London to him, but died be* imcn"'j ' 
fore they came, without altering his Will. . 5 Sv? 

Held that the 650 L Ihould go in Diminution of the ~y_ L 

Per Curiam , This Money paid for the faid Commiflion 
fhall go in Diminution of the Legacy, and be taken in 
Payment and Satisfaction of fo much. 

Another Point was. Sir John by his faid Will devifed 
the Ufe of his Houihold Goods to his Wife, during 
her Widowhood, and made her Execur-ix during her 
Widowhood ; and if Ihe Ihould die or marry, he ap¬ 
pointed his Son and Heir to be his Executor; he alio 
devifed fomc Curiofities and Rarities to remain, as Heirs 
Looms in his Family; and the Quell ion was, If the 
Widow, who had this Legacy of the Ufe of the Kou- 
fiiold Goods during her Widowhood, fhould have the un- 
1 dilpoied 
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^^ 

difpofed Surplus of the Perfonal Eftate, or if it fhould 
be diftributed according to the Statute of Diftributions. .. 

My Lord Keeper was of Opinion, as this Cafe is, lhe 
fhall have the Surplus, for fhe has but a limited Execu* 
torlhip ; and tho 5 this Court has diftributed the Surplus 
where the Executor has a Legacy on a fuppofed Inten¬ 
tion of the Teftator, that he intended him no more; 
yet here it cannot be intended fo, as to exclude the 
Heir when his Executorlhip fhall take Place; for as to 
the Heir Looms that appears to be given to another Intent, 
and not to exclude him from the Surplus, neither fhall 
the Wife in this Cafe be excluded. 

Murray verfus Wife & aP. 


A. devifes A By Will devifes 50/. to the Defendant, his Dangh- 
Heir at LaV, ter and Heir, and gives all the Reft and Refid ue of 
SEATS' his Real and Perfonal Eftate whatfoever to his Wife, and 
k^, and k<?- h er foie Executrix. 

ikillC ol llIS 

Real and Perfonal Eihtc, and makes her Executrix, theft* Words paf. a Fee to the Wife. 

’Tvvas argued, That thefe Words do not pafs a Fee, 
being joined with the Words Perfonal Eftate, for which 
' were cited, Cro Car. Wilkinfon verfus Merryland , 3 Mod. 
164, and Heylin verfus Heylin 228, and 4 Mod. 89, and 
the Ead of Bridgwater and Duke of Bolton. 

But after fome Time taken to confider of it, my 
Lord Keeper decreed, that this Devife carried the Fee. 


Gtfc 215. 


Bow Her verfus Smith 

O NE devifes in thefe Words, as to my Temporal 
Eftate wherewith God bath bleffed me 9 I give and 
difpofe thereof , as followeth ; Firft, I will that all my Debts 
be juftly paid , which I fhall at my Death owe or ftand in¬ 
debted in to any Perfon or Perfons whatfoever, alfo I devife 
all my Eftate in G. to A.B. and this was all the Real Eftate 
the Teftator had, and per Lord Keeper , this Will creates 
a Charge on the Real Eftate for Payment pf Debts. 

1 Noys 
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Noys verfus Mordant. 


Cafe 216. 


A Being'^m PofTeffion of an fftate that was a Mort- ^.Mortgagee 
gage in Fee, by Will devifes it to his Daughters B. p 0 £j5m dr¬ 
uid C. and their Heirs, and dies; B. marries and dies, » 10 
the Queftion was, Whether the Share of B. fhould be ter', and 
decreed Real or Perfonal Eftatc, and confequently go to 
her Heir, or to her Husband, as her Adminiilrator. naughts 

* 1 mantes, and 

dies, held that her Share fhould not go to her Hufband as Perfonal Eftate, but fhould deli end to 
rite Heir of the Wife. 


My Lord Keeper decreed it agaihft the Htisband, and 
put this Cafe, a Man feifed of Lands in Fee, which 
were only mortgaged to him, devifes them to his Son 
and Heir, and his Heirs ; furely thefe Lands ihall de- 
feend as an Inheritance ; or tho’ the Mortgage be paid off, 
lhan’t the Money be confidered as Lands, and go to the 
Heir, and his Heirs, as the Lands would have done, and 
this purely by the Intention of the Teftator ? And did 
not the Teftator, who had a governing Power, intend in 
the prefent Cafe, that the mortgaged Lands Ihould be 
confidered, as any other Lands of Inheritance, and be 
fubjeA to, and dire£ted by the fame Rules that other 
Eftates are ? 


o66 


T 
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GJe 217. Woodman verfus Shite, 

/>. being npHE Defendant coming home from Blakenly Fair, 
haSaid go- X finds the Plaintiff naked, and juft going to Bed 
S? \vj£ t010 Wife > thereupon gets a Note from him of 
s'l^ 'nmSe- 5oo /. which was in June , afterwards in Auguft following 
S^irf the Plaintiff gives him a Judgment, and in Ottober fol- 

lou-r^ved lowing furrenders Copyhold Lands to him by way of 
Hgiinjt the farther Security. 

in-curine-, j 

alli'dgjng, that it "fcas a Plot to catch him, aad that he was compelled by threats to enter into 
them. Bill difiniis’d. 

The Plaintiff brought this Bill to have the feveral Se¬ 
curities delivered up, alledging, a Contrivance to catch 
him in that Manner, and that he was drunk, and did 
not know what he did; and that the Defendant with an 
Ax threatned to cut him in Pieces, fo that he was under 
Terror; and that the Defendant himfelf had faid in 
Company, that the Securities were for Money lent. 

My Lord Chancellor obferved, that there was no Proof 
at all of a Plot to catch the Plaintiff in this Manner, 
nor that he appeared to be fo difordered or frighted; 
for he continued in the fame Mind when he was in cool 
Blood, at the feveral Times of giving the three difc 
3 ferent 
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ferent Securities ; # and it was proved, that he joined with 
the Defdtidant in giving out, that that Note was given 
ThT^r s Etirgain of- Grafs, fo that he knew what he \va« 
about, anS had a Mind to conceal it. 
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If a Jury in this Cafe had given Damages, this 
Court could not relieve, and why fhould it? When the 
Plaintiff himfelf has three Times given and afcertaincd 
the Damages againft himfelf, it {hows he thought the 
• Damages but reafonable j fo difmifs’d the Bill, but without 
Cofts; becaufe the Defendant has bragged of his Bar¬ 
gain, which was a Sign he thought himfelf over-paid, 
but my Lord Chancellor faid, he would relieve againft 
the Penalties. 


Anonymous . cafew?. 

A N Uncle gives his Niece by Will nco/. the Niece 
marries, but antecedent to the Marriage the Fa¬ 
ther takes a Bond from the then intended Husband, to 
pay him 200 /. in Cafe the Daughter lhouid happen to 
die without Iffue Male, in the Life Time of her Huf- 
band, the Daughter did die without Iffue Male, living 
her Husband; whereupon the Father fued the Husband 
at Law upon this Bond, and the Husband brought his 
Bill here to be relieved againft this Bond, and had a 
Decree accordingly ; for it appearing that no Money was 
paid, nor Confideration for entring into it, the Court 
took it to be in Nature of a Marriage Brokagc Bond, and 
therefore ordered it to be delivered up. 


Carter verfus Bletfoc. 


Cafe 11 $>. 


'/[/I Atthew Bletjoe by his Will devifes his Lands to his A. devifts 
eldett Son S. Bletfoc , and his Heirs; but his Will yiUjigM Sons 
and Mind is neverthelefs, that the faid S. Bhfoe ftiould 
pay out of the Land fo devifed to him, the Sum of (See /. 

iar, ’ 

L'Jc at i i, 

with Maintenance 5 the Daughter marries, and dies under Age, having txs'o Ciiildten , hdd .) 

wat> not fuchan luterelt veiled in her, as fiwuld go to iicr Husband as A u.u<i 
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vi%. to his Daughter Mary the Sum of 200 /. at her 
Age of 21 Years; and to his Son John 20o\\ at his 
Age of 21 Years; and to his Son Matthew the ) 3 um of 
200 /. at his Age of 2 1 Years ; and if it Ihfluld pleafe 
God to take out of this Life his Son S. Bletjoe , before he 
attained the Age of 21 Years, then his Will was, That 
his Son John ftiould not have the 200 /. fettled on him, 
but that it ftiould be paid to Mary and Matthew , to be 
added to their Portions, and he to have all the Eftate 
given to S. Bletfoe , paying the 600 /. as before expreffed, 
and that his faid Children {hall be allowed 4 /. per Ann. 
Maintenance fl r every 100 l. until their feveral Portions 
were paid. 

S. Bletjoe died before his Age of 2 1 Years, the Plain¬ 
tiff married Mary, and has two Children by her, Mary 
died two Months before hei Age of 21 Years, and the 
Queftion was, Whether this was not a fubfifting Charge 
upon the Land and Intereft fo veffced in Mary, as to in¬ 
title the Plaintiff as her Adminiftrator to the Legacies, 
tho’ {he died under 21 Years. 

It was urged for the Plaintiff, that tlicfe were Portions, 
and fo called by theExprefs Words of the Will, and by 
the Civil Law a Portion is always conftrued to be for 
Preferment in Marriage, which may happen long before 
the Age of 21 Years, as this Cafe was; and as to the 
ioo l that fell to her on S. Bletfoe's Death, and no Time 
was limited for the Payment of that, therefore the 
Plaintiff ought to have a Decree, quoad , that at leaft. 

It was likewife urged, that 4 /. per Cent, being allotted 
till they came of Age, made it an Intereft veiled, and 
the Tcftaror muft intend this Devife, as a Debitum in Pre - 
jenti, tho’ Sohend. in Futuro , becaufe Intereft imports 
a Debt. 

But my Lord Chancellor difmifs’d the Bill as to both 
* Demand*, becaufe there was no Words in this Will which 
veiled any Intereft in thofe Legacies before the Age of 
21 Years ; and as to the other 100 l. that was governed 
by the other Legacies. 
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Hedges verfus Hedges. 


Cafe 


S IR Witliam Hedges being a. Freeman of the City of a Freeman 
London, and having Children by two Venters, and 

1 • 1 r_ .. k>Mi»an in roils to makl 


^ J —--Q —- / ' Util- 

being defirous to make a Difference between them in 
Point of Fortune, by his Will gives two of them aSp C» between bis 
cifick Legacy of a Bond of 3000 /. foinu.1 For- 

0 J nine, deviled 

*L_ niro of them a Rond of 3000/. Afterwards by Advice of his Lawyer {whom he ctnUaked about 

.. .. . • n n ... • _ —C f'lniifla in tho Will uric r\KI ii MnrnH ir.il 1 1 im Will 
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felves to any .arthei Sliare of the PerfonaJ Lltaie. 

Afterwards being in doubt, Whether it might not be 
beft fecured to them by fome A& in his Life Time j he 
fent for his Lawyer to confult with him, and his Lawyer 
advifed him to do it by A& executed in his Life Time; 
whereupon the Claufe or Sentence in the Will which gave 
the 3000 /. was obliterated, and the Bond was altered, and 
a new Security given m the Name of Sir James Bateman t 
in Truft for thole Children, and the W ill republilhed ; and 
Icon after, Sir William Hedges died; and if thefe Children 
ftiouid have an equal Share of one Third of this Fftatr 
with the other Children, and alfo retain to themfelvcs 
3 0C0/. was the Qucftion. 

It was urged to be the plaineft Intent of Sir William 
imaginable, that they Ihould, and it would be contrary 
to Equity, that the Miftakes of the Lawyer ihould fru- 

ftrate io manifeft an Intent. 

That rather than this ihould beconftrued an Advance¬ 
ment of them in Sir William's Life, fo as to make them 
brine it into Hotchpot, Equity ought to conhder it as a 
Devit'e cm ft Mortis, and that it ftiouid go out ot the 

Freemans Legatory Fart. - r 

But per Curiam , this cannot be conftrued a Dcvife, or 

donatio “caufZ Mortis-, for that i«, where a Man lies m 
Extremity, or being furpnied w.thjckmls, and not ha¬ 
ving an Opportunity of making his Will i hut left 
Ihould die before he could make it, he gives withh 

Z z z ott 11 


Do uutio 

A f'lioty. 

it is. 
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own Hands his Goods to his Friends about himthis, if 
he dies, ihail operate as a Legacy} but if heVrecovejw*,- 
thcn does the Property thereof revert to hit**-; but in 
this Cafe the Tcftator Sir William a&ed deliberately, and 
made his Ele&ion, that they Ihould take by a Gift in 
his Life Time, and for that Purpofe altered the Securities, 
and republilhed his Will. 

My Lord Chancellor farther faid, That he believed the 
Intent of Sir William was, as has been fuggefted ; but if 
Men will deliberately lay down Premifles, and from 
thence draw falfe Conclufions, this Court has no Jurif- 
df&ion to fet right fuch Miftakes; and tho* Sir William 
thought, that notwithftanding this Advancement, they 
would come in for an equal Share with the reft of the 
Children ; yet ’tis plain, that both he and the Lawyer 
miftook the Law and Cuftom of London, and lhall this 
Court interpofe when there is no Fraud or equitable 
Circumftances in the Cafe ; and therefore decreed the 
3000 /. to be brought into the Hotchpot , if they would 
intitle themfelves to any farther Share. 

Calc :2i. Attorney General, at the Relation of the 
Mailer and Fellows of Sidney College 
in Cambridge , verfus Bains and Mary 
his Wife, Heir of Dr. Johnfon & at. 

a will want- W^XR. JohnJon feifed of feveral Freehold and Copy- 
£* Wi" J J hold Lands, and pofTefTed likewife of divers Leal'e- 
a bold Lands, furrenders the Copyhold to the Ufe of his 
»n«u to a Will, and after makes his Will in Writing, whereby he 
•he 43" Lt&.. dcviies all his Eitate, vi%. Freehold, Copyhold, and 
Lcafehold to Truftees, their Heirs and Executors in 
Truft, for the Maintaining and Providing for feveral poor 
Scholars of Sidney College in Cambridge, and for divers 
other Charities in his Will particularly exprefTed and di¬ 
rected, and this Will was all written with his own Eland, 
but had ne Witneffes to it. 
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Afterwards he m^kes a Codicil, wherein he reciter and 
teje gs Not i/e of the Will, and this Codicil wa> fublcnbed 
by fourw&nefTcs, and duly executed, and loon alter 
dies. X 

And now this Bill was brought to have the Truftees 
take upon them the Trulls, and to have a Specifick Per¬ 
formance thereof. 

It was urged, in fupport of the Charities, that as to 
"^he Copyholds, no Qucition could he made, but that the 
Will was fufficient, becaufe they did not pal's by the 
Will, but by the Surrender; and as to the Lealehold 
Lands, they being but Chattels, are Part of the Pcrfonal 
Eilate, and not within the Statute of Frauds and Perjuries. 

As to the Freehold Lands, tho* the Will be not ef¬ 
fectual as a Will to pal's them within the Statute of 
Frauds and Perjuries , for want of conforming to the Cir- 
cumftances required by that Statute; yet it is good as 
an Appointment to a Charity within the 43 Eli%. for 
which was cited 11 Co. the Cafe of Magdalen College, 
where want of Livery and Attornment fhall be fup- 
plied, and alfo Collifons Cafe in Hob. 2 Rol. Rep. 318, 
and Dukes on Charitable Ufes 110, where it is held, that 
Tenant in Tail without Fine or Recovery, may by Will 
or otherwife appoint to a Charity, and fuch Appoint¬ 
ment in all Cafes, where the Party has a difpofing Power, 
lhall be fupported in Favour of a Charity, tho’* other 
Ceremonies to other Purpofes would be requilite. 

It was farther urged, that the Codicil taking Notice 
of the Will, and being duly executed, rhat makes the 
Will good too, as if it was affixed to the Will at the 
Time of the Execution thereof; for the Law annexes 
and conftrues it as Part of the Will, and the laying of 
it in another Place fignifies nothing. 

On the other Side it was inlilted, that the Will not 
being executed according to the Statute of Frauds and 
Perjuries cannot be good to pafs the Freehold Lands, and 
the raking Notice of the Will in the Codicil cannot 

mend it, for that, for ought appears, might be executed 

in 
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in another Room, and the Wicnefeto that fee or know 

nothing of the Will. \ ^ - 

'i hat Devifes or Difpofitions to a Charitjrjkffre not in 
all Cafes fnpported, that Infants, Feme Covets, andLuna- 
ticks are as much difabled in this, as in all other Cafes, 
that the Reafon why Tenant in Tail may without Fine 
or Recovery devife to a Charity, is becaufe the 43 Eli%. 
being fubfequent in Time, has repealed the Statute de 
Donis , and by an artificial Diftin&ion between -a Devife 
and an Appointment; but the 29 Car . 2. is fubfequent 
to the 43 Eli% and extends as well to a Charity as 
any Thing elfe. 

Lord Chancellor . I (hall be very loth to break in upon 
the Statute of Frauds and Perjuries in this Cafe, as there 
arc no Inftances where Men are fo eaiily impofed upon, 
as at the Time of their dying, under the Pretence of 
Charity, for the Statute requires that the Will lhall be 
fo and fo circumftanced, otherwife it is void to all In¬ 
tents and Purpofes. 

It is true, the Charity of Judges have carried leveral 
Cafes on the 43 Eli^. great Lengths, and this occalioned 
the Diftin&ion between operating by Will and Appoint¬ 
ment, which furely the Makers of that Statute never 
thought of. 

Afterwards it was decreed, that the Will not being 
good, .as a Will, could not operate as an Appointment. 
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Terry verfus Terry and Ragget. Cafc 2J2 - 

T HE Plaintiff’s Wife FJi^. was the only Child of e™ r 
William Goodier , who made his Will, and the Do who has * 
fen da tit’s Executors and Overfeers thereof, for the Benefit wiiuo a? 
of the Plaintiff Eli\. then and ftill an Infant, and ini- iifngZt 
powered them thereby to a£t and do as they fhould think JJ c e Ad f aa " 
would be moft for her Advantage, and died poffeffed of a Infant, may 
Perfonal Eilatc to the Amount of 3000 /. and upwards, 
which the Executors pofTefTed themfelves of, having firft ” h a * 
proved the Will. * j>f Landin' 

Name; but if he lends the Money on a bad Security, lie mull AnfVer it out of his own Podter- 

Some Time after, the Executors hearing fome Copy- 
hold Land was to be fold, which lay contiguous and 
near to other Lands of the Plaintiffs, and which had 
formerly been fold for 210 /. purchafed the fame in the 
Infant’s Name for 200 /. and took a Conveyance ac¬ 
cordingly. 

Another 100 /. they lent out upon Bond to one, who 
at the Time of the lending was a confiderable Trader, 
and efteemed a Man of Subftance, having an Eftate of 
60 l. per Ann. betides his Trade, and feveral Witneffes 
fwore they would at that Time lend him 500 /. upon his 
4 A a a a own 
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own Note only ; but it happened, that he afeer failed, 
and the Money became defperate. \ 

The Plaintiffs not liking the Copyhold^urchafe, 
brought this Bill to have an Account of all me Tefta tor’s 
Perfonai Eftate, and that the Defendants might be de¬ 
creed to pay the fame.to the Plaintiffs, and not throw 
upon them the Lofs of the Money, and oblige them to 
take the Copyhold Land againft their liking. 

It was infilled upon to be the Praftice of this Court? 
that Executors had no Power to inveft Money in 
Lands, unlefs the Will had given them fuch Authority ; 
becaufe the Succeflion of Land was to go one Way, and 
the Succeflion of Money or Perfonai Eftate another; 
and here, by this Purchafe, the Husband would be defeated 
of fo much of his Wife’s Portion, over which he would 
have had Power, had not this Purchafe been made, and 
therefore it ought not to ftand. 

The Defendants infifted upon the Power the Will 
gave them to Aft for the Plaintiff’s Advantage, and that 
this Purchafe was fuch; and as to the ioo /. relied on 
the Proof they made of the Perfon’s Abilities at the 
Time they lent it. 

As to the ico /. my Lord Chancellor decreed them to 
pay it, and make the beft they could of the Bond them- 
felves. cither by a Commiflion of Bankruptcy, or other- 
wife, as they ftiould be advifed, and faid, he did this 
for Example to difeourage Men from taking Angle Per- 
fons Bonds; and that conftdcring the Contingencies and 
Hazards of Trade. A Man’s Bond for ioo /. that is to 
lie any Time, is not Security for above 50 /. and fo he 
would take this, notwithftandinghisAbilitiesattheTime 
of lending it; but as to the Copyhold Purchafe, it ap¬ 
pearing by the Proofs to be for the Plaintiff’s Benefit, he 
decreed that to Hand, and faid, that Purcbafes made in 
Infants Names, might be good enough, and here fhe is 
ftill an Infant, and therefore the Time of her Agree¬ 
ment or Difagreement is not yet come; befides, being 
married, fhe has no Will of her own, and her Husband 
1 has 
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has already ftiown # his Gonfent to this Purchafe 7 by~cut- 
ting dowp Timber oft' the Land. 

Thcflsit was pray’d, that fhe might have Liberty by 
the Decree no diffent to this Purchafe when fhe came of 
Age, and to claim the Money, but that my Lord difal- 
lowed likewife, and faid, as the Tree falls fo let it lie, 
and pronounced his Decree accordingly. 


27? 


Kirk verfus Clark & al’. && -’«• 

T J'; January. 

HIS was a Bill brought by a Truftee to compel the A w* qi ,c 
Specifick Performance of Marriage Articles, and the ", 
Cejlui que Trufl was not made a Party, and therefore it was PamjVn 
pray’d, that the Gaufe might not go on after opening the Bill S/ iiot 
and Anfwer, becaufe if the Bill fhould be difmiis’d, the ?" 
Cejlui que Trufl would not at all be bound by it, and fo the lruJi 
Defendants liable to another Suit for the fame Caufe. ° 

It was faid, that tho* fometimes Bills brought by a 
Cejlui que Trujl had been allowed, without making the 
Truftee a Party ; yet that was upon the Cejlui que Trujt’s 
undertaking for the Truftee, that he fhould conform to 
what Decree fhould be made, which might be reafonable, 
he having no Intereft at all in his own Right; but a 
Truftee could not fo undertake for his Cejlui que Trujl. 

The Court ordered the Plaintiff to pay this Day’s 
Cofts, and to make the Cejlui que Trujl a Party, and the 
former Bill, Anfwer, and Dppoiitions to ftand, and the 
next Day the Cejlui que Trujl , who was a Feme Covert, 
was made Plaintiff by her Brother, and Prochcin Amy 
againft the Defendants, one of whom was her Husband, and 
the Courfe of the Court agreed to be, that a Feme Covert 
may fue her Husband by Procbein Amy, they would not 
make her Defendant, becaufe ’twould have taken Time 
to have put in her Anfwer. 

The Cafe appeared to be, that Sir Nicholas Clark was^"^ 
Tenant for Life of Copyhold Lands, with the Remainder <* 

tO LalX 10 hi 


paid, this Surrender of the Copyhold hejid not to be voluntary oi fraudulent 
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to his Wife for Life, the Reverfion to him ft If in Fee, 
and makes a Surrender of the Reverfion to his \pldeft Son 
in Tail, the Remainder to his own right which 

Surrender was made to bis Son, with intent only to 
leffen the Fine he would have paid, in Cafe the Rever- 
fion had come to him by Defcent from his Father, he 
having it by this Surrender as a Purchafe; afterwards 
upon a Treaty of Marriage between the Son and a young 
Lady, who was to have 2000/. Portion, her Friends* 
upon Difcourfe of a Settlement, underftanding the Fa¬ 
ther had a Leafehold Eftate befides the Copyhold, pro- 
pofcd to have both fettled j but told him, they relied 
chiefly upon the Copyhold, that being the only Equiva¬ 
lent for the Fortune, upon which Sir Nicholas told them; 
he had fettled that already on his Son, by a Surrender ; 
and thereupon an Agreement was made for fettling the 
Leafehold Eftate upon the young Lady, and the IfTue of 
that Marriage, and reduced into Writing, and recited the 
intended Marriage and Portion, and that in Coniidera- 
tion thereof thofe Leafes were agreed to be fettled in 
fuch Manner as therein mentioned; and after, a Settle¬ 
ment was made accordingly; fome Time after, Sir Nicholas ’s 
Lady dying, and he being in Treaty for another Mar¬ 
riage, entered into Articles for making a Settlement upon, 
her ; and amongft other Things, covenanted to fettle the 
Copyhold Lands on her for a Jointure, &c. to fuch 
and fuch Ufes; and now this Bill was brought by her 
and her Truftees (the Marriage being had accordingly) 
to compel a Specifick Performance of thofe Articles. 

For the Plaintiff it was infifted, that the Settlement 
on the Son was purely voluntary, before any Treaty of 
Marriage, and therefore fraudulent and void againft 
Purchafors for valuable Confideration, without Notice, 
as the Plaintiff wasthat if fuch, (as a Settlement made 
in fuch a fecret Manner as this was) (hould prevail againft 
the Plaintiff, the Intent of the Statute 27 Elk & would 
be entirely defeated; and that this differed from a vo¬ 
luntary Settlement on a Wife or younger Children, for 
3 whom 




whom the rather wfcs bound to provide; but here it was 
upon the’ eldeft Son, who would have had it without 
fuch Settfemgnt by Courfe of Defcent, and therefore 
there could be the leis Sufpicion or Notice of the Fa¬ 
ther's want of Power to fettle it on his fecond Marriage; 
it was likewife infilled, that the Agreement on the Son’s 
Marriage, being reduced into Writing, the Parties had 
Jet up their Reil there, and ought to be bound by it, 
and that it would be of dangerous Confequence after 
fuch Agreement in Writing, to admit of any loofe Dif- 
courfes hud before, to make any Part of the Agreement, 
for when it was reduced into Writing, the Minds of the 
Parties muft be fuppofed to be fully fearched, and all 
that they intended to be contained therein ; and feeing 
that Agreement mentions only the fettling the Leafchold 
Eftate to be the Provifion intended, no extravagant Parol 
Declarations of the Father’s having already lettled the 
Copyhold Eftate on him, ought to be admitted, nor any 
Proof to enforce the fame; and then that Agreement in 
Writing Handing fingly on the Leafchold Eftate, the 
Copyhold Eftate which was long before fettled, and at a 
Time when there was no Profpeft of the Son’s marrying, 
ought to be looked on as Voluntary, as againft the Plain¬ 
tiff, and the rather, becaufe the Intent of it appears to 
be only a Contrivance to eafe the Son of the great Fine 
“he muft have paid, in Cafe it had come to him in 
Courfe of Defcent, and for no other Reafon lince he 
was not to have it till after his Father’s Death, he keep¬ 
ing the Eftate for Life ftill in himfelf. 

On the other Side, ’twas laid, that this ought not to 
be looked upon as a voluntary and fraudulent Settlement, 
as to the Plaintiff, becaufe it was the Cb-ef Inducement 
that prevailed on the Friends of the Son s Wife to con- 
fent to the Marriage, and to give her fuch a Fortune ; 
and that if they had not been affured the Copyhold was 
already fettled on the Son, they would have infilled on 
a Settlement thereof, or not have given her fuch a Por¬ 
tion, and to make void this Settlement now would be to 
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give the Father Leave firft to marry his Son to thatEftate, 
and then again, after to marry himfelf to Jt, and fo 
to make the fame Eftate a Snare and Trap to deceive 
either his own or his Son s Wife, and the Surrender to 
the Son being upon Record, the Plaintiffs might have 
had Recourfe thereto, and fatisfied themfelves, and 
there was no Occalion upon the Son’s Marriage, attum 
agere , to furrender the Copyhold to him, when he had 
it already. 

My Lord Chancellor decreed the Surrender to the Son 
good ; and tho* it were at firft voluntary, yet upon 
his Treaty of Marriage, it being regarded as the principal 
Inducement thereto, it now became valuable, and ought 
to be conlidered, as if it had been but then furrendred 
to the Son; and it was no*, neceflary to infert it in the 
Articles, it being an Eftate of another Nature, and to 
pafs in another Manner, and being already fettled, it 
was fufficient in the Articles to provide for the Settle¬ 
ment of what they farther intended to fecure on that 
Marriage, without taking Notice of what was already 
fettled to their Satisfa&ion; and fo the Copyhold patted 
by the Surrender, as a proper Conveyance for that Kind 
of Inheritance, and the Leafehold by the Settlement as 
a proper Means for carrying over that, and both toge¬ 
ther made the Settlement infilled and agreed upon to be 
made, and were in Confideration of Marriage, and a 
Marriage Portion which furely is a valuable Gonfi- 
deration, and ought not to be fet afide as fraudulent 
in a Court of Equity, and fo difmifs’d the Bill with 
Cofts. 


Cafe 224. 


Powell verfus Powell 


A IJecree 
agaiuft Te¬ 
nant in TaiJ, 
who had a- 

{ ;reed to (ell 
lis Eftate, he 
Hands out all 


I N this Cafe was cited a Cafe where Tenant in Tail 
contra&ed for Sale of his Lands, and received part 
of the Confideration Money ; and upon his not making 



Ptoctfs of Contempt for not obeying it, yet hit Iflue not bound by it. 
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good the Sale by Fine or Common Recovery, a Bill 
was brought in Equity to compel him thereto, and a 
Decree pronounced accordingly ; he notwithftanding ftood 
out all Procefs againft him to a Contempt, and then 
died before the Sale was perfected, and after his Death 
a Bill was brought againft his Iffue in Tail to revive the 
Decree againft him, but was difmifs’d; for tho* the 
* Tenant in Tail had Power by the Fine or Recovery to 
have barred his Iffue; yet iince he did not make Ule of 
that Power, his Iffue could not be bound by any other 
Aft of his. 
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cafe 525. Whitcombe verfus Whitcombe. 

where the | H E Plaintiffs Bill was to fet out of the Way fe- 
i 5 f« he vc tal Terms for Years kept on Foot by the De- 
fendants, the Trufts whereof were fatisfied, and to be 
son h ihau a ^ n “ tte ^ t0 redeem other Terms for Years on Payment 
gain a tnffef- of what (hould appear to be due thereon, that fo the 
J ‘° FrJtr,s ‘ Plaintiff might be let in to try his Tide at Law, in an 
Ejc£tment, as Heir to one Whitcombe , an Infant deceafed. 

Updh opening the Bill and Anfwer, the Cafe appeared 
to be this, Peter Wbitcombe , Father of the Defendants, was 
a Turkey Merchant, and being abroad in Turkey feveral 
Years, acquired a very coniiderable Perfonal Eftate; and 
upon his Return Home intermarried with one Mrs. Sher - 
rard, with whom he had 5000 /. Portion, and by her had 
IfTue two Daughters, both Defendants, and both under Age; 
fome Time after the Marriage, Peter Whitcombe purchafed 
the Eftate in Queftion, being of the yearly Value of 6 00 /. 
or thereabouts, and foon after his Wife died; and then 
he intermarried with the Defendant the Lady Hoskins , 
and about Septemb. 1704 died, leaving the Lady Hoskins 
enfeint of a Son, whereof fhe was delivered about three 
Months after her Husband’s Death. Immediately upon 
} her 
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her* Husband’s Death, the Lady Hoskins entred upon his 
whole Eftate, ancf received the Profits thereof, and held 
Courts in the Name of the two Daughters, as Heirs at 
Law, and cut down about loop /. worth of Timber for 
Maintenance of herfelf and her Children ; afterwards 
the Son was born, and lived about nine Months, and 
then died; thereupon the Plaintiff, as Heir at Law of 
the whole Blood to the Infant, who was laft feifed of 
, the Freehold and Inheritance of the Premiffes, brought 
his Ejeclment to recover the Poffeflion thereof, and made 
out his Title thus, vi%. Son and Heir of John Whitcombs, 
who was Son and Heir of Peter Whit combe, who was 
Grandfather of Peter Whitcombc the Merchant, Father of 
the Infant Son j upon the Trial, the Defendant fee up 
feveral Terms for Years, whereupon the Plaintiff was 
Nonfuit. 

He now brought this Bill to be relieved againft thofe 
.Terms, and have thofe whereon nothing was due to be 
fet afide, and be admitted to redeem others, whereon 
any Thing Ihould appear to be due, that fo he might try 
his Title at Law to the Lands in Quellion. 

The Defendants the Infants, by their Guardian an- 
fwered, and admitted, that their Father was feifed of 
fuch Eftate, and had fuch Iffue, and hoped the Court 
would take Care of their Intereft. 

The Lady Hoskins admitted likewife fuch Seifin of her 
~~I?usband, and faid, that after his Death flic entered and 
held Courts in the Name of the Infants the Daughters, 
and cut down fuch Timber, and ftie and the other 
Defendants infilled, they ought not be compelled to 
give the Plaintiff any Aftiftancc to make out his 
Title. 

For the Plaintiff it was infilled, that when the Father 
died, and his Wife entred generally, fuch Entry ought 
not to be conftrued a Tort, when it will admit of ano¬ 
ther Conftru&ion, as it will in this Cafe, and that is, as 
having a Right and good Title as Guardian in Soccagc to 
her Infant Son ; and then her Seifin was a Seifin for him, 
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and would intitle the Plaintiff as fully, as if the Infant 
hirafelf had been in aftual PofTeffion, and though {he 
might indeed, after fuch general Entry, fo far declare her 
Intention, as to make her a Diffeiffefs ab initio , as if fhe 
had afterwards levied a Fine; yet without fome fuch Aft 
fhe fhould not be taken to be wrong Doer, when by a 
reafonable Conftruftion her Entry might be intended 
lawful, and no Parol Declaration in Paijs, would ferve to 
make her Entry wrongful; and if this were fo, their— 
nothing flood in the Plaintiff’s Way to hinder his being 
relieved in this Court; for as to the Terms for Years 
they could be no Impediment, becaufe the PofTeffion of 
a Leffee for Years, is the PofTeffion of him that has the 
Freehold ; and then the Plaintiff as Heir at Law to the 
Infant Son, who by his Guardian was laft aftually feifed 
of the Freehold, had good Title at Law; and this is 
fo clear and known a Cafe, that they need not cite many 
Authorities to prove it, for Co. Lit. 15. where he treats 
of the Doftrine of Poffeflio Fratris, makes it clear beyond 
difpute; they attempted likewife to prove, but could not 
make it out, that Rents were referved upon thofe Leafes 
for Years, and paid to the Defendant the Lady Hoskins , 
as Guardian, which would have made ftill ftronger for 
them, befides fome Proof that the Defendants the Daugh¬ 
ters had 6000 /. provided for them by their Father in 
his Life Time, and that he declared his Eflate fhould go 
, and continue in his Name and Family; and thereupon it 
was inferred, that they being already provided for, the 
Plaintiff’s Application was the more reafonable, and they 
ought to help him to a Difcovery for making good his 
Title at Law. 

On the other Side, for the Defendants it was infilled, 
that they were unprovided for by their Father, and 
therefore Were in the Nature of Creditors, and ought 
not to be compelled in a Court of Equity to give the 
Plaintiff any Affiftance for making out his Title to ftrip 
them of their Inheritance, that in the Cafe of Children 
it was not unufual in this Court to relieve, even againft 
2 an 
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an Heir at Law ; and therefore if a Copyholder devifed 
his Land to his ydunger Children, or that it Ihould be 
fold to raife Portions for his younger Children, and 
made no Surrender to th6 Ufe of his Will; yet this 
Court would fupply it againft the Heir at Law. 

Alfo it was obferved, that the Infant Son was not born 
till three Months after the Father's Death, and that the 
Mother entred immediately upon her Husband’s Death, 
and that could not be as Guardian in Soccage to the 
Son, for he was not then bom; and if her Entry at firft 
was not as Guardian to her Son, which it could not pof- 
fibly be, ftie did nothing afterwards to alter the Nature 
of her PofTeffion, were it by Right or Wrong j and as to 
the Daughters, flic could not enter as Guardian in Soccage 
to them, for it never was heard of, that a Step-mother 
could be Guardian in Soccage; befides, her Entry as to 
one third Part was in Right of her Dower at Common 
Law, and then, as to that, it was a Continuance of the 
Seifin of her Husband, and took away the Defccnt of 
that third Part to the Son, and fuch Entry for Dower 
was good, ’till avoided by the Heir at Law, or his 
Guardian. 

’Twas likewife much infilled upon, that the Defen¬ 
dants were Children unprovided for, and therefore, in the 
Nature of Creditors, and Equity ought not to give him 
any Help, or make his Cafe better than it was at Com- 
Inon Law. 

My Lord Chancellor faid, he thought it a Cafe of great 
Compaflion, and that he would give the Plaintiff no 
Afliflance, unlefs the Daughters were otherwife provided 
for; but becaufe the Plaintiff alledged, that by a Deed 
in the Lady Hoskins’s Cuftody, it appeared, that 6000 /. 
was fettled on the Daughters, he faid, that if that was 
fully proved it might alter the Cafe, and ordered the 
Deed to be produced (tho* that was likewife greatly op- 
pofed) and the Lady Hoskins having fuch a Deed wherein 
fuch Provifion was made, afterwards the Matter was 
comoromifed. 


Anony- 



Cafe22 ** Anonymous / 

The ATanner A Petition Upon the late Aft of Parliament was read, 
fonts Txuftees jT\^ for enabling Infants of the Age of i z Years, or 
theEftates ey upwards, on whom any Truft-Eftate, or Mortgage is 
them ved ° n devolved, to convey to the Ceftui que Truft, or Mortgagor 
fuant’toVhe on Payment of the Money to the Executors, the Peti- 
tion fet out the Conveyances in Truft to three Perfons* 
and that fuch a one being the Survivor, was dead, and 
the Eftate in Law devolved upon an Infant, who was in 
Court; alfo the Declaration of Truft was read, and the 
Content to the next Heir at Law to the Infant required* 
and then an Order was made for the Infant, by her 
Guardian, to convey over the Truft-Eftate to the Ceftui 
que Truft, and the Conveyance to be fettled by the 
Mafter. 
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Bucknal & al’, verfus Roiftoti . Cafe a > 


O NE Brewer , Supercargoe of a Ship which was to 
go a Voyage to the Eaft-Indies, having Ihippcd 
on Board feveral Goods and Commodities, borrowed of 
the Plaintiffs 600 /. and gave a Bottomree Bond to pay 
40 /. per Cent . in Cafe the Ship ftiould reign (as they 
called it) three Years; and at the fame Time made a 
Bill of Sale to the Plaintiff of the Goods and Commo¬ 
dities he had on Board (which was invoyced particularly) 
and of the Produce and Advantage that fhould be made 
thereof; and this was in the Nature of a Security, or 
Pledge for the Repayment of the 600 /. and the. 40 L 
per Cent. Premium , upon the Ship’s reigning three Years 
as aforefaid. 

The Ship goes her Voyage, and thefe G rods were fold, 
and with the Money others bought, and thofe likewife 
were inverted in other Goods, and fo there had been 
feveral Barters and Exchange of feveral Sorts of Goods. 

The Ship after three Years returns home richly laden 
with feveral Sorts of Goods; but it happened that 

D d d d Brewer 


Where a Per- 
fon who has 
a Bill of Sale 
of Goods for 
fecuring a 
Sum of Mo¬ 
ney lent, fhall 
be preferred 
to a Judg¬ 
ment Credi¬ 
tor. 
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Brewer died upon the Sea, in hi6 Return hor?e, and the 
Defendant Royfton, who was a Creditor* of his by Judg¬ 
ment for 1500/. obtained before the Sale of thole 
Goods, takes out Adminiftration, and takes PofTeffion of 
the feveral Goods and Commodities returned home, 
which belonged to Brewer. 

And now the Plaintiffs brought their Bill to have an 
Account and Difcovery of thofe Goods, and to have Sa- 
tisfa&ion for the Produce and Advantage that was madfc - 
thereof. 

The Defendant by his Anfwer infilled, that he was a 
Judgment Creditor of a higher Nature than the Plain¬ 
tiffs, who were at moft entitled but to an Account, and 
in the Nature of Creditors by fimple Contra£l, and 
therefore could not come in ’till his Judgment was 
fatisfied. 

For the Defendant ’twas urged, that Brewer's keeping 
PofTeffion of the Goods after the Sale, made it fraudu¬ 
lent and void as to Creditors, who by this Means were 
induced to think him a Man of Subfiance, and to give 
him Credit as fuch, that the Difference has always been 
taken between fuch a Sale or Pledge of Goods, and a 
Mortgage of Lands; for tho* the Mortgagor does keep 
the Poffefiion of Lands that is not fraudulent as to Pur- 
chafors, who may by infpefting the Deeds difcover the 

Title; but as to Goods, if there be no Change of the_ 

PofTeffion, there is no Alteration made of the Property, 
but fuch Sale is fraudulent and void. 

And a Cafe of one under St. Dunflan’s Church was 
cited by Sir Edward Northey , where a Man took out Exe¬ 
cution againft him by Agreement between them, the 
Owner of the Goods was to keep the PofTeffion of them 
upon certain Terms; and afterwards another gets Judg¬ 
ment againft the fame Man, and takes thefe Goods in 
Execution, and *twas held they were well liable, and the 
firft Execution fraudulent ana void againft any fubfe- 
qucnt Creditor, by Reafon there was no Change of the 

PofTef- 
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PolTcffiohjxaiii^fo iio Alteration made of the Property j 
and lie faid, it had been ruled 40 Times in his Expe¬ 
rience at Guildhall ; that if a Man fells Goods, and ftill 
‘continues in Poffeffion as vifible Owner of them, that 
fuch Sale is fraudulent and void as to Creditors, and that 
the Law has been always fo held. 

*Twas alfo faid, that admitting thefe Goods themfelves 
ftiould be liable by Reafon of the Sale; yet the Property 
Of them being fo often changed, the Plain tiffs could not 
follow them now, nor could Brewer make over to the 
Plaintiffs any Intereft in thefe Goods, which are now 
come home, he having then nothing in them himfelf, 
and he could not bind by his Sale a future Right or 
Poffibility. 

For the Plaintiffs ’twas urged, that thefe Goods were 
pledged for the Security of their Money, that till Execu¬ 
tion a&ually lodged in the Sheriff’s Hands, a Man is Owner 
of his Goods, and may difpofe of them as he thinks fit, 
and they are not bound by the Judgment, which makes 
no lien at all upon Goods, and that Brewer was but in 
Nature of a Truftee for the Plaintiffs of thefe Goods, 
and they might follow them, and ought to have an Ac¬ 
count of the Produce they made. 

My Lord Chancellor was of Opinion, that the Truft of 
tbofe Goods appeared upon the very Face of the Bill of 
Sale; that though they were fold to the Plaintiffs, yet 
they trufted Brewer to negotiate and fell them for their 
Advantage, and Brewer's keeping Poffeffion of them, was 
not to give a falfe Credit to him, as in other Cafes which 
have been cited, but for a particular Purpofe agreed 
upon at the Time of Sale; that ’tie true, in Cafe of a 
Bankrupt , fuch keeping Poffeffion after a Sole, will make 
the Sale void againft his Creditors by the Statutes, and fo 
for other Sales by the Statute of fraudulent Conveyances; 
but here the Plaintiffs are prefently intitled to the Truft 
of thefe Goods upon the Sale, and to all the Advantages 
confequential upon fuch Truft, and may follow the 

Goods for that Purpofe 5 and therefore decreed an Ac¬ 
count 
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count to be taken of the Produce of thdTe Specif ck 
Goods, and if lhat could be made to appear, it was to be 
liable to make Satisfa&ion to the Plaintiffs; for which Pur* 
pofe *twas faid, at the Bar, that the Goods belonging to 
Brewer were mark’d with J. B. Cfc. and other Marks to 
diftinguiih them,' &c. but if not, what fell into the Bulk 
of Brewer's Perfonal Eftate in general would be liable 
to go in a Courfe of Adminiftration, and the Defendant _ 
to be preferred in Payment of his Judgment before the 
Plaintiffs. 


Cafe 228 * Jones verfus Selby. 

Rc h ftS* * I ’HIS Bill was (inter alia ) to have a Legacy of 
toVi-egacy, £ i ooo/. devifed to the Plaintiff by the Will of 
Charles Atnhurft deceafed, and as to that, the Cafe flood 

vingdefi- thus; 

cieut, and it . _ t 

being the Charles Amhurft being feifed of an Eftate in Fee to the 
temion that Value of about 800 A per Ann. and having two Sifters, 
lai&dTat all w ^° by their Father’s Will had 1000/. apiece given 
tvems. them, which he, tho’ Executor to his Father, had not 
paid, he makes his Will, and thereby devifes his Eftate 
to his two Sifters for their Lives difeharged of the Pay¬ 
ment of the 2000 1 . to themfelves, but wills, that after 
their deaths the faid 2000 /. fhould ftand a Charge upon 
his Eftate to be paid by thofe in Remainder, then he de¬ 
vifes 1000/. to the Plaintiff, who was his Niece, and 
then devifes his Eftate, after the Death of his two Sifters 
to the Defendant Amhurft in Tail, with feveral Remain¬ 
ders over, Remainder to his own right Heirs, provided 
always, that my Executrices and Executor, and Te¬ 
nants in Tail, fhall pay the laid Sum of 100a A 
within fix Months after my Death, and makes the 
, two Sifters and Amhurft , who had the firft Remainder 
in Tail, Executors of his Will, and dies, not leaving Per¬ 
fonal Affets to pay this 1000 A and therefore this Bill 
was brought to Charge the Real Eftate with the Pay¬ 
ment thereof 
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For 
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Jfer the Defendants the Sifters (one whereof was married 
N to thVp ^fen dant. Sir Henry Selby) *twas infifted, that this 
iooo /. ougE? to be paid out of the Perfonal Eftate, for 
it was exprefly devifed to be paid by his Executrices and 
Executor, who eo nomine , were intitled only to the Perfonal 
Eftate, and were his Reprefentatives only for that, but 
admitting that it were to be a Charge on the Real Eftate, 
in the Cafe the Perfonal Eftate proved deficient; yet it 
was not to be paid or charged on the Eftatcs for Life, but 
• only by the Tenant in Tail when he came into the Re¬ 
mainder, for being devifed to be paid by his Executrices 
and Executor, thofe Words only charged them in reipeft 
of the Perfonal Eftate, and when he fays farther, and Te¬ 
nants in Tail, thofe Words were to create a Charge upon 
the Remainder, in Cafe the Perfonal Eftate proved deficient, 
but not to effe£fc the Eftate for Life devifed to the Sifters. 

But on the other Side, ’twas argued, and my Lord 
Chancellor was clearly of that Opinion, that this i ooo /. 
being to be paid within fix Months after his Death; if 
by any Conllrudtion this could be performed, it ought 
to be fo decreed, for othcrwife the Plaintiff may die 
during the Life Eftate, and fo wholly lofc the Benefit 
of this Devife, then here the Words are as clear as can 
be to charge all the Eftates devifed with the Payment of 
this 1000/. for he exprefly provides, that the 2coo /. 
lhall be paid by the Remainder-Man in Tail; but when 
he comes to the Devife of this 1000 /. to the Plaintiff, 
he varies his Expreflion, and provides that it lhall be paid 
within fix Months after his Death: By whom? By his 
Executrices that had the Eftate for Life: And by whom 
elfe ? By his Executor, who was the very Perfon that had 
the firft Remainder in Tail, and then adds, and Tenants in 
Tail, which (hews plainly, that he intended not to ex¬ 
empt the Eftate for Life ; but to Charge that and all the Tgam for ^ 
Remainders in Proportion with this 1000 /. and a Decree derin Tail, 
was made accordingly, and that the Intereft from the 

Time the 1000A became due, fhould be paid by the;£***£« 

f? e e e Tenant deaced m 

join in levy¬ 
ing a Fine, and fullering a Recovery, and the Tenant for Life to py one Ilm J Part. 
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Tenant for Life, and their Jsftate to be rated a tliiY^Part 
of the 1000 /. and he in Remainder to be liab)e<tb the 
other two Thirds, for which Purpofe fliej'wtie all three 
to join in fuffering a Common Recovery to dock the 
Eftates Tail and Remainders, and then to make a Security 
of theEftate for raifmg this ioeo/. according to the 
aforefaid Rate. 


are 229. Tournay verfus fourthly. 

Ey Marriage T“ T P O N the Plaintiff’s Intermarriage with her 
TermiTcieat Husband in 1700, he and the Plaintiff and De- 

fendant his eldeft Son and Heir Apparent, join in a Set- 
chiC 8 to t ^ ement federal Lands to Truftees, and their Heirs, to 
be paid them the Ufe of the Husband for Life, Remainder as to part 
rflerTheVa- 1 to the Ufe of the Wife for Life, Remainder after their 
lhe / s ?v, ea Tn h ’ two Deaths: and as their feveral Eftates fhould deter- 

andwrthln- , 7 nr 

tereft from mine to the Truftees for 500 Years upon the Trims after 
one of the mentioned, with leveral Remainders over ; and it is 
SefS S- s hereby declared and agreed, that the Term of 500 Years 
SiaaYear ^‘uited upon Truft; and to the Intent and Pur- 
after his pofe that the faid Truftees, &c. do and ihall out of the 
Ponion’liot Rents and Profits of the faid Term, or by Mortgage or 
heid^^S’. Sale thereof raife the Sum of 400 /. apiece, for any 
that it fhould younger Child or Children to be begotten between the 
Inheritance, Husband and Wife, and to be paid to them refpe&ively 
Sid for^the within one Year after the Commencement of the faid 
Benefit of its y erm 0 f r 00 Years, with Jntereft at 5 per Cent, per Ann . 
tive. from the Father s Death, till paid. 

They have three Daughters and one Son, the Father 
dies, and one of the Daughters dies afterwards, within 
the Year after her Father’s Death. 

The Plaintiff her Mother takes out Adminiftration, 
and brings this Bill againft the Truftees and Heir at 
Law, to have the 400 /. raifed and paid with Intereft. 


2 


For 



For the Plaintiff it was infilled, that this 400 /. be¬ 
came Mue immediately upon the Fathers Death* and 
might havMfc&n then raifed and paid; and that the 
limiting it to be paid within a Year after the Com- 
*mencement of the Term, was only for the Conveniency 
of the Truftees in giving them a reafonable Time to 
raife it in ; and that if they had paid thefe Portions pre- 
fently, the Payment would have been good, and a proper 
difchargc might have been given for it. 

„ That this Cafe differed from the Cafes, where a Por¬ 
tion is to be paid at 21, or Marriage, or any other 
Time certain, there perhaps, if the Party dies before, 
and fo has no Occalion for it, this Court won’t Charge 
the Heir’s Inheritance for the Sake of Strangers j but here 
it was due prelently upon the Father’s Death, for then 
the Term, as to part of the Lands, had ’tis Commence¬ 
ment ; and ’tis appointed alfo, that they fhould have In- 
tercft at 5 /. per Cent, till their Portions paid, and furely 
there cannot be Intercft where there is no Principal. 

On the other Side, *twas argued for the Defendants, 
that if this were a Legacy, and to be paid out of the 
Perfonal Eftate, this would be debitum in Prefenti ; and 
tho’ the Party died before Payment, it fhould go to their 
Reprefentatives; but the Difference has always been taken 
fince the Cafe of Parvlett and Pawlett, where fuch Por¬ 


tions are to be paid out of the Perfonal Eftate, and 
where they are to be raifed out of the Real Eftate, and 
fo execute a Charge upon the Inheritance of the Heir ; 
for in fuch Cafe, if the Party for whom ’tis provided, 
dies before Payment, it {hall link in the Inheritance for 
the Benefit of the Heir, and his Eftate fhall not be loaded 


only for the Benefit of Strangers. 

My Lord Chancellor faid, true it is in this Cafe, the 
40O /. apiece was raifable by the Truftees prefently after the 
Father’s Death, if they had thought fit; but the Children 
could not have demanded it ’till after the Year, ’twas not 
abfolutely due upon the Commencement of the Term, 

becauie 
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becaufe there Was a whole Year given for the railing of 
it; and therefore fince one of the JDaughtejsa-fe dead 
within the Year, and before fuch Time aOfie could have 
demanded it, in favour to the Heir, and for the Benefit 
of his Inheritance the Cafes have all gone this Way,' 
that fuch Portions fhould link, and not be raifed at all, 
and accordingly pronounced his Decree; but as to the 
other Children, who were likewife Plaintiffs, an Account 
was decreed to be taken of the Rents and Profits of the 
Term, and their Portions to be forthwith raifed and paid 
by Sale or Mortgage. 


* 


293 


D E 

Termino Pafctue, 

1710. 

In Curia Cancellarije. 


Holt verfus Burleigh. 


Cafe 230. 
z Vern. 651. 


S. C. 

A Man makes a Settlement upon the Marriage of his By Marriage 
Son with one B. and (inter alia ) there is this Provifo, S™ 1 
xi^. Provided that if the faid B. fhall happen to furvive 
her Husband, not having I due, or without IfTue of their fhall happen 
two Bodies lawfully begotten between them, B. to have HuS'noI 
Power to fell and difpofe of fuch Lands. The Husband 
dies, leaving IfTue; fome Years after, that IfTue dies with- Mue lawfully 
out IfTue, and then the Wife fells thofe Lands. tween them, 

the Wife to 

have Power to difpofe of fitch Lands. The Husband dies leaving IfTue; fqme Years after that IiTue 
dies without IfTue, and then the Wife fells thofe Lands, and held fife had fufiicienr Power. 


Now this Bill was brought by thb Heir at Law of the 
Husband, to have the Deeds and Writings from the 
Vendee, as not coming in Purfuant to the Power. 

For him, *twas infilled, that the Husband leaving 
IfTue, the Wife did not furvive her Husband, not having 
IfTue, or without IfTue; and therefore the Power never 
took Effeft. 

My Lord Chancellor faid, there was no Occafion in 
this Cafe to make any artificial Conftru&ion of the 
Provifo; for that the Words thereof fell in naturally 
with the Meaning of the Parties, and gave her a Fower 

F f f f to 
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to fell when the Iffue failed ; for where an Eftafe is 
made to a Man and the Heirs of his Bodjr>ddidif h* 
die without Iffue, or without Heirs of his Body, the 
Remainder over, this is a good Limitation whenever the 
Iflue fails; tho' in that Cafe y if he leaves Iflue, he can't 
properly be laid to die without iflue. But this is ^ much 
ftronger Cafe, for Death is a Angle A&, and to be per¬ 
formed but once; and tho* the Iflue dies without Iflue 
a Year after, you can't fay he died without Iflue, be- 
caufe he a&ually left Iffue; and yet a Limitation over in 
fuch Cafe is good; but here furviving is a continuing 
A Qt, and fhe furvives her Husband as much a Year after 
his Death, as ihe did the firft Moment; and therefore if 
the Iffue fails during her Life, fhe a&ually furvives with¬ 
out Iffue, or not having Iffue, becaufe the Iffue fails 
during her Survivorlhip, which continues after the Failure 
of Iffue; and this is the plain and natural Meaning of 
the Words, and agrees with the Intention of the Parties, 
which was to give her the Difpofal of fo much Lands, 
in Cafe the Iffue to be provided for by the Settlement 
failed, and therefore difmifs'd the Plaintiff’s Bill. Note, 
The Cafes cited were i Leon. 285. 3 Leon. 106. 1 Sid. 
and 1 Lev. Goodyer verfus Clerk. 



D E 


Term, S. Trinitafis, 

1710. 

In Curia Cancellaria:. 


Thompfon verfus Waller. 

I N this Cafe it was held clearly by my Lord Chancellor, 
that upon an Appeal, either from the Rolls to him, 
or from him to the Houle of Lords, no new Matter not 
in Iffue in the Caufe below Ihould be fullered or infilled 

; r • . , 

on; and laid, that rather than give Way to a Precedent 
of filch general Inconvenience as this would be, he 
would dilmifs the Appeal, tho* by it the Plaintiff were 
forced to bring a new Bill, or a Bill of Review for his 
Relief. 

Willfon verfus Pack & aT. 

T HE Plaintiff was a Woollen Draper, and had fold 
to the Defendant’s Inteftate, Cloth and other 
Goods to above 80 L Value, for which, after the In- 
teftate’s Death, having brought his A£lion again!! one 
Busby, who by the Content of the Widow Pack had 
taken out Adminiftration, and upon Plene Adminiflravit, 
pleaded and found for the Defendant, the Plaintiff had 
Judgment, de bonis Inteflati cum Accidcrint, and the Widow 

5 Pack 
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Pack being poffeffed of feveral Diamonds, Jew^, and , 
other Things, to the Value of 200 l^j/T upwaadST' 
which (he pretended to have bought out of Money al¬ 
lowed her for her feparate Maintenance, as Pin-Money,/ 
purfuant to an Agreement made before Marriage with 
her Father. 

The Plaintiff brought his Bill againft the Widow, 
Busby the Adminiftrator, and the Father the Truftee, to 
difcover Affets, and to fubjeft thefe Jewels to a Courfe of 
Adminiftration, in Order to pay the Plaintiff's Debt 

For the Plaintiff, it was infilled, that admitting it had 
been proved thefe Jewels had been bought with the 
Money laved by the Defendant out of her feparate Main¬ 
tenance, or Pin-Money; yet they ought to be fubjeft to 
the Plaintiff's Debts, that it was in Nature of a ftipu- 
lated Paraphernalia, and being only the ornamental Part 
of the Wife, it was more reasonable to fubjeft it to pay 
the Husband’s Debts, than that his Creditors fhould 
Starve; that true it was, if fuch Settlement or feparate 
Maintenance were made before Marriage, or after, in 
purfuance of Articles executed before, that the Hul- 
band's Creditors could not break into the Fund, or fub- 
jeft that to his Debts; yet thefe Jewels being bought 
with the Money arifing thereby, the Property was imme¬ 
diately changed, and they became the Husband’s; and to 
conftrue it otherwife would be to fet up a feparate Rule 
of Property in the Wife againft Law and Rcafon. 

For the Defendant it was infilled, that there was no 
Manner of Foundation for fuch Conftru&ion, that the 
Court had already gone farther in prote&ing, even the 
Intereft of Money laved out of fuch feparate Mainte¬ 
nance againft the Husband’s Debts. 

Then the Plaintiff went into his Proofs to flhow that 
this feparate Maintenance was made after Marriage, 
and fo fraudulent and void againft the Husband's Cre¬ 
ditors, and that thefe Jewels were not bought with the 
Money laved out of the feparate Maintenance. 
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For 
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a>i PS*^he Defendant *twas infilled, that tho* the Settle- 
naent wasUftfr Marriage, yet it was in Purfuance of a 
Bond given by the Husband before Marriage ; that upon 
executing fuch Settlement, the Bond was delivered up 
and cancelled; and that the Settlement was recited to be 
in Purfuance of an Agreement? made before Marriage; 
but as to the Bond there was no pofitive Proof, it only 
went to their Belief that there was fuch a one; but 
• neither the Father to whom it was fuppofed to be made, 
nor any other could prove it diredtly. 

Then as to the Jewels being bought out of the fc- 
parate Maintenance, that being but 80 /. per Ann. and 
the Jewels above 200 /. Value, and bought in two 
Years after the Settlement, made it plain they could 
not be bought with Money faved out of the feparate 
Maintenance; and as to the recital in the Settlement, 
that it was in Purfuance of an Agreement before Mar¬ 
riage, it was infilled, that if fuch Bond had been given, 
it was eafy to have mentioned the Date and other Par¬ 
ticulars of it, that if fuch general recitals in Settlements 
made after Marriage Ihould prevail, ’twould open a Way 
to defraud all Creditors, and therefore ought not to be 
allowed to bind the Plaintiff, who was a Stranger and a 
juft Creditor. 

Lord Chancellor laid, that the Paraphernalia being 
only Superfluities and Ornaments to the Wife, was the 
Reafbn the Law had fubje£ted them to the Husband’s 
Debts, rather than that his Creditors Ihould Starve; 
but as to fuch feparate Allowance, if the Defendant had 
proved it to have been made before Marriage, and that 
the Jewels were bought with the Money arifing thereout, 
they would not have been liable to the Husband’s 
Debts; but here the Defendant had failed in both 
Points, that to allow fuch general recitals in Settlements 
made after Marriage, would be of dangerous Confe- 
quence; and that ’twas ftrange, if there was fuch Bond, 
that neither the Father to whom it was fuppoied to be 
made, nor die Witnefs who was fuppofed to draw 

G g g g 
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it, ikmld be able to fwear to it, that the Perjfcr; 4 ho^ 
iold the Jewels knew nothing of any fejparate Mainte¬ 
nance, and had declared, that he trufted only the Huf- 
band, and (hould have t^ken him for his Faymafter; 
and therefore decreed an Account to be taken of the 
Value of the Jewels, and they to be fold to fatisfy the 
Plaintiff, unleis the Lady whom he believed would be 
unwilling to part with them, (hould pay the Plaintiff 
his Debt and the Cofts of this Suit. 


Cafe 23?. 


Bird verfus Hooper . 


a. by will A Man having feveral Children, makes his Will, and 
5 «n SSj’ A thereby devifes to them feveral Legacies, and 
^ c j5 and am° n gft the reft gives his eldeft Son 2000/. Afterwards 
eideit Son the Father fends his eldeft Son to Italy , and gives him 
towards 400 /. and being a Merchant, makes an Entry in his 
8^ ^ Book on the Debtors Side, my Son B. Debtor 400 1 . then 
r ./^ V nd by a Codicil having taken an Account of his Eftate, and 
chim,inters findiug it would not Anfwer all the Legacies, he re- 
wi^/Plt^renches 400 /. out of each of the younger Children’s 
onTSu- Legacies, without taking any Notice of the eldeft Son; 
]«ion of lus and by his faid Codicil he mentions feveral Debts that 
fii£g h not were owing to him, and gives them towards paying the 
{iy IS* 10 Legacies; but takes no Notice of the 400 /. fo advanced 
whole, he by to his eldeft Son, and foon after dies. 

a Codicil re¬ 
trenches 400! . out of the younger Childrens Legacies, without taking Notice of this 400 J. the 
400 I. fhall not berdedufted out of the 1000 /. to the eldeft Son. 


The Queftion was, Whether this 400 1 (hould be de¬ 
duced out of the eldeft Son’s Legacy of 2000 /. he ha¬ 
ving brought his Bill for the whole Legacy. 

For the Plaintiff, ’twas argued, that no Deduction 
ought to be made; for ift, ’twas plain, that fuch 
Entry had been before the making of the Will, and then 
he had by his Will given 2000 /. to the Plaintiff, he 
(hould have had it all, without any Regard to fuch 
Entry; that the’ here ’twas made after the Will, yet 
1 the. 
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the Aftjjcor being a Merchant, and keeping Books regu- 
Ta*Iy for the* Entry of all Moneys iffued out or received 
by Way of Creditor and Debtor, this Entry was only 
for a Memorandum , to ihew when and to whom this 
400 /. was paid; that *tis ufual amongft fuch Perfons 
to fet down all the Money thpy pay, and if to the 
Cook or Houfekeeper for the Neceflaries of the Family, 
yet they ufualiy enter them Debtor fo much, and 
.therefore this Entry is not to be regarded. 

idly , When he afterwards made his Codicil, he 
thereby retrenched 400 /. out of all his other Childrens 
Legacies, and yet takes no Notice of this 400 /. ad¬ 
vanced to his eldeft Son, which, if he had intended Ihould 
be deduced, he would have mentioned it ; befides, he 
therein reckons up feveral Sums of Money that were 
due to him from feveral Perfons, and thereby makes an 
Eftimate of his Eftate ; and if he had intended to in¬ 
clude this 400 /. he would likewife have taken Notice 
of that, as a Debt due to him. 

*Twas alfo further urged, that this 400 /. was ad¬ 
vanced all at once, as a Sum in Grofs for the fetting 
out his eldeft Son in the World, that he had been no 
other Charge to his Father, whereas the other Children 
were a conftant Charge to him, that he had a particular 
Kindnefs for this Son; and if the 400 /. Ihould. be de¬ 
duced out of this Legacy, he would have lefs.Share of 
his Father’s Kindnefs, than the other Children. 

The Defendants the Executors confeffed Affets, and 
fubmitted to do as the Court ihould dire&. 

The Mailer of the Rolls being only in Court, decreed 
the whole 2000 /. to the Plaintiff, and mentioned a 
Cafe of my Lord Guernfey , who married a Daughter of 
Sir John Banks, with whom he had a coniiderable For¬ 
tune in Land. Afterwards Sir John builds a Houfe upon 
the Land, and being a Merchant makes an Entry, Lord 
Guernfey Debtor fo much for building the Houfe, and 
then makes his Will, and devifes the Relidue of his Eftate 

to 
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to his two Daughters; and yet it was held thMfeufe 
(hould fall into the Lump of the Fortuner'given the 
Lady Guernfeyt Note, For the Plaintiff was cited i Chan. 
Cafes j 01. 


Cafe 234. 


Jones / verfus Selby. 


Tke Nature 
of a Donatio 
Ctufi Mortis , 
is what it 
differs from a 



HIS was an Appeal from a Decree of the Mafler 
of the Rolls , upon one Angle Point, which was* 
this: 


XenSto The Plaintiff was a Relation of and Houfe-keeper to 
Kry muft Charles Amhurfl deceafed, and had lived with him up- 
iirong. wards of 20 Years, Charles Amhurfl in March 17 02 
makes his Will, and thereby gives the Plaintiff (whofe 
Name was then Wether ley) 500 /. about two or three 
Months after, being minded to augment her Fortune, 
and having an Hair Trunk, wherein were feveral Things 
of Value, he fends for her, and calls up two of his 
Servants, and in their Prefence, fays thus, I give to my 
Coufin Mrs. Wetherley this Hair Trunk , and all that is 
contained in it y and delivers her the Key thereof, and 
bid the Servants take Notice, and remember it, if they 
fhould be at any Time called upon for that Purpofe, 
and feveral Times after, as it was proved in the Caufe, 
afked them if they remember’d the Hair Trunk, and 
once took a Candle and (hewed it them, that they might 
remember it. 


About three Years after, Charles Amhurfl makes ano¬ 
ther Will, wherein he firft revokes all other Wills by 
him at any Time made, and by that Will gives the 
Plaintiff 1000/. but takes no Notice of the Gift of 
the Hair Trunk, or any Thing in it, and dies. 

Four Days after his Death, upon opening of the 
Trunk, in the Prefence of feveral Relations, and others, 
there was found in it feveral Rings, Pieces of Gold, and 
amongft other Things, a Tally upon the Government for 
50© 4 
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■ T % n ow Plaintiff Mrs. Jones brought her Bill for 
the ioooV. and for this 500 /. Tally, and had a De¬ 
cree for the 1000 U but by Reafon of the Parliament 


JOI 


fitting, the other Point, as to the Tally, was heard be¬ 
fore the Matter of the Rolls, and he likewife decreed 


that to her; whereupon this Apj^al was brought: ’Twas 
proved for the Appellant, that the Trunk was never re¬ 
moved from the Place where it flood at firft, that Mr. 


Amburfi gave out the Order from Time to Time for 
renewing of the Intereft upon the Tally, and received 
it himfelf. 


'Twas now infilled upon for the Appellant, that the 
Teftator having given her 500 1 . by his firft Will, tho’ 
he afterwards declared his Intention to make it up 
1000 /. and accordingly gave her the Trunk, and all 
that was in it; yet there was but a Donatio caufa Mortis , 
that it was in the Nature of a Legacy, waited on the 
Death of the Teftator, and was ambulatory and open 
till that Time. 


That by his revoking all former Wills, this Donation, 
which was but in Nature of a Will, and not to receive 


its Completion till his Death, was revoked likewife; 
that however, if it were not, yet his Intention appear¬ 
ing by the firft Will, and the fubfequent Donation to 
give her but 1000/. that the 1000/. given by the 
Will fhould be taken in Recompence and Satisfaction 
thereof; that if a Man gives Bond for the Payment of 
a Sum of Money to another, and after, by his Will, 
gives the fame Perfon a Legacy of as great or more Va¬ 
lue, that {hall be taken to be in Satisfaction of the Debt, 
a Fortiori , in this Cafe, where ’twas only a Gift that 
was voluntary, and not to take Effect 'till his Death. 

Befides, 'twas urged, that the Plaintiff ought to have 
proved, that this Tally was in the Trunk at the Time of 
the Gift. 


That 'twas probable, that if the Teftator had in¬ 
tended to give her that over and above the 1000 l. he 

H h h h would 
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would have ratified it by his Will, or at jeaji—have / 
taken fome Notice of it, and that, being ih the 
ture of a Legacy, it ought not to Hand againft 
Creditors. 

The Creditors likewife had brought a Crofs Bill, for 
Satisfaction of their D^bts; and therefore ’twas pray’d 
the Decree may be reverfed. 

On the other Side, 'twas argued much from the 
Proof of the Teftator’s Kindnefs to the Plaintiff, that 
the Reafon he gave no more than 1000 /. by his Will, 
was, becaufe he had given his own Sifters no more, that 
he intended to leave the Plaintiff in fuch a Condition as 
to be able to keep a Servant after his Death, &c. that 
they had proved the Gift of this Hair Trunk by two Ser¬ 
vants, and his delivery of the Key; that he afterwards 
refufed to take the Key, telling her 'twas her own, that 
if this Tally did not belong to the Plaintiff, the Gift 
would be of little Value; that he never would have 
ufed fo much Solemnity in the giving of it to her, if 
there had been nothing in it; that 'twas ftrange he 
(houid call up two of his Servants, and fo often aik 
them, if they remembred it, if he had given her nothing 
but an old Hair Trunk. 

Then as to the Donatio caufa Mortis , they agreed, 
’twas not to take EffeA 'till his Death; but when that 
happened, it took Effefl, ab initio , from the Donation 
made, that the Revocation of all former Wills could 
"not revoke that, and cited Bratton and Juftinian *s Infti- 
tutes of the foveral Sorts of Donations, Caufa Mortis, 
that by them it appeared, fuch Donation had no Depen- 
dance on the Will, that if the Donor died firft, 'twas 
an abfolute Gift; but if the Donee died firft, then in¬ 
deed it was to return back to the Donor, and not to 
go to the Executors or Reprefentatives of the Donee, 
that this Tally ihould be prefumed to be in the Trunk 
at that Time, and to prefume the Plaintiff put it in 
after, would be to pxefume her guilty of a Fraud, 

2 which 
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whid^is a Prefumption againft Law and Equity, and 
therefore* it lay on the other Side to prove it was put 
in after. 

That the taking no Notice of this Tally in his Will 
was an Argument, that he did »not look upon it as any 
part of his Ettate, but given \vray before, that upon 
opening of the Trunk this Tally was found in it, and 
the fevcral Relations and others prefent, were then fa- 
tisfied of the Plaintiff’s Right thereto; however, they 
liad been advifed fince, and therefore it was pray’d the 
Decree might be affirmed. 

Lord Chancellor faid, you agree, that a Donatio caufa 
Mortis , is a Gift in Prefenti , to take Effe£t in Futuro, 
after the Party’s Death, as a Will, and that it is revokable 
during his Life, as a Will is, and fo k differs in no¬ 
thing from a Will, for ’tis not a prefent Subftantive 
Gift; and therefore he thought that this Cafe confided 
but of two Points. 

ifl. Whether there be fufficient Evidence to prove,' 
that the Tally was in the Trunk at the Time of the 
Gift. 

idly , Whether this Will were not a Revocation of it* 

As to the iff, he premifed, that thefe Sorts of Dona¬ 
tions, efpecially where they were of the fame Kind with 
what was given by the Will, ought to be fully proved in 
all their Circumftances; otherwife they were not to be 
countenanced, becaufe it would open a Way to Perjury 
and Fraud greater than the Statutes already in Force, 
had provided againft: That here, the Plaintiff had not 
proved by any one Witnefs, that this Tally was in the 
Trunk at the Time of the Gift ; that if it had been fo, 
furely the Teftator would then, or when he had Occa- 
fion fo often after, have told the Witneffes of it, that 
’twas ftrange he fhould bid them take Notice of the 
Jrunk, and not mention the Tally, which was the prin¬ 
cipal Thing in it; that all the Plaintiff proved upon this 
Score was, its being there when the Trunk was opened, 
which was three Years after the Gift, and four Days 

after 
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after the Teftatofs Death, that he fet there to cg/Msmti 
Frauds, and therefore might prefume, them, unlefs they:' 
proved the contrary. 

As to the 2d Point, Whether the Will were not a Re¬ 
vocation, he faid, it could not be properly called a Re* 
vocation ; but the ioooJi. therein given fhould be look’d 
upon as a Satisfaction of the 500 L given her by the 
firfl Will, and the 500 /. Tally after that: One fcannot 
be faid to revoke a Debt by his Will j but yet he may 
fatisfy it, by giving a Legacy of equal Value, and fince’ 
he had revoked all former Wills,- this 1000 /. was a Satif* 
fa&ion equivalent to a Revocation^ and mull go in Re- 
compence of the 1000/. he had before intended her, 
fince ihe could not prove he intended it otherwife j for 
if ihe had, then the Donatio cauji Mortis, muft have 
Rood, and therefore the Decree was reverfed. 


jo* 
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Clavell verfus Littleton & af, ^ 


S IR Edward Littleton having a Wife and one only 
Daughter, and being to go to the Eaft-Indies, makes 
a Setrienient of his Eftate on four Truftees, whereby 
he limits to them a Term of 1000 Years out of part 
of his Eftate, upon Truft, that they fhould out of the 
Rents, Iffues, and Profits, raife and pay to his Wife, 
during her Life 180 /. per Ann. if he ihould fo long 
continue beyond Sea ; and 100 l. per Ann. to his Daugh¬ 
ter, for her Maintenance, ’till Marriage, and tfcen di- 
red}?, that the Truftees fhould by Demife, Mortgage, or 
Sale of his Eftate, or fo much thereof as fhould be ne- 
cefTary for that Purpofe, raife the Sum of 5000 /. for 
his Daughter’s Portion, to be paid her within three 
Months after her Marriage, and leaves the Deed in the 
Truftees Hands. 

About a Month after, Sir Edward being on Ship¬ 
board in order for his Voyage, writes a Letter to his 
Truftees, wherein he expreffes great Concern for his 
Daughter, and his Defire that fhe fhould marry well, 
takes Notice, that he had limited 5000 1 to her for 
her Portion; but that he thinks his Eftate would be too 

I i i i much 


A Settlement 
made by a 
Perfon going 
beyond Sea, 
tho’ volun¬ 
tary, not to 
be controuled 
by a Letter 
wrote by him 
afterwards to 
the Truftees. 
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much loaded by fo great* a Portion, and that he /vy Q uiff 
leave fome Thing for himfelf in Cafe ^Things fhflUld prove 
Crofs; therefore directs, that if fhe married a Perfon 
of fome ProfefHon, or Trade, and of a good Eftate, 
that lhe Ibould have 2000 /. raifed prefently, and the 
Reverfion of fome par/ of his Eftate after his Death, 
which would make up her Fortune in the whole about 
5000 /. but if lhe married otherwife, he would not 
give her a Farthing, and named one John Vaughan , with 
whom he forbids her marrying, calling him a forry, im¬ 
pertinent Fellow, and expreffed himfelf, that if {he 
married with him, or any fuch, lhe lhould have nothing. 

The Plaintiff was a Gentleman of 7 or 800 /. per 
Ann. and fomewhat related to the Family, and went to 
the Coach with Sir Edward , and he then expreffed great 
Kindnefs for him, and def red him to take Care of his 
Daughter; fome Time after Sir Edward was gone, the 
Plaintiff makes his Addreffes to the Daughter, who was 
then about 2 5 Years of Age, and marries her, and fhe 
dies about a Year after, without Iffue. 

Thereupon the Plaintiff brought his Bill in this Court 
againft the Truftecs, and others, to have the Portion of 
5000 /. raifed and paid to him, he having taken out 
Letters of Adminiftration to her; but Sir Edward Lit¬ 
tleton being then living, and not made Party to the 
Suit, {he Caufe went off for that Reafon. 

And now Sir Edward being dead, the Caufe was 
brought on again againft the Truftees. 

For the Defendants, ’twas infilled, that thefe In- 
ftru£lions were in the Nature of a Letter of Attorney 
to the Truftees, and impowered them to A& as Sir Ed¬ 
ward himfelf might have done, and that they ftood in 
his Place; and therefore, tho’ he had made i'uch a Pro- 
vifion for his Daughter, yet it was meerly voluntary; 
and if he had not gone beyond Sea, but had kept the 
Deed by him in his own Power, he might have cancelled 
it at Pleafure; that thefe Inftruftions were a kind of 
Defeazance of the Deed, tho’ there was no exprefs 
1 Power 
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^ 1 Pi)wer of Revocation, that the lame Power he himfelf 
would'have had, was by this Letter transferred to the 
Truftees; and therefore the Plaintiff ought to have ap¬ 
plied to them for their Confcnt. 

That Sir Edward defiring him to take Care of his 
Daughter, was a kind of Guardianftiip delegated to him, 
and could not be intended as any Encouragement for 
him to marry her ; and & Guardian's marrying his Ward, 
is always looked upon as a breach of Trull; befides, 
the Plaintiff had made no Settlement on her, and Sir 
Edward's Circumftances are very much altered ; he was 
indebted in confiderable Sums of Money to the Eaft-India 
Company, and others, which it was feared his Eftate 
would not be fufficicnt to anfwcr; that thefe Inftruc- 
tions ought to be allowed to explain his Intent; and if 
a Man Purchafes an Eftate by a Particular, but in the tiutcl-y a 
Conveyance itfelf leaves out feveral of the Parcels, this Euf^tiie 
Court will fet it afide. Suf Sn** 

of the Land is left out. Equity will let it aljde. 

My Lord Keeper was very unwilling to fuffer the 
Inftru£fcions to be read, faying, furely they can be no 
controul of the Deed, efpecially, being made a Month 
after the Deed was executed, and cited a Cafe of Cla* 

•ucring and Clavering to that Purpofe, and faid, it would 
be a Means to break through all Settlements, if fuch In- 
ftrudions or Memorandums ftiould be allowed to ex¬ 
plain or alter them; that the Plaintiff was a Geritleman 
of a confiderable Eftate, and if the Wife had furvived, 
fhe would have been intitled to Dower out of his Eftate, 
tho’ no Settlement had been made ; that as to Creditors, 
this Deed would be voluntary; but they were not hurt 
by this Decree, having no Bill to fet it afide, that at pre- 
fent he could make no other Deere-;, but that the whole 
5000 /. lhall be raifed and paid to the Plaintiff, with 
Intereft, from three Months after the Marriage ; but it 
being againft the Heirs at Law, would not allow the 
Plaintiff anyCofts. 


jo8 De Term. S. Mich. 1710. 

f 

Cafe 2?6 ' ^ verfus Gorges . 

Settlement a J^ this my Lord Keeper declared his Opinion 
roVupport clearly to be, that if Truftees in a Settlement to 
r° 3 «s fupport Contingent Remainders, join with the Tenant 
£ n fenSt h Life in any Conveyance to deftroy the Contingent 
for Life in Remainders before they come" in ejje, that this was a 
ance that will Breach of Truft in them, and befides he ftiould make 
Remafndwt no fcruple to fet afide the Conveyance. 

arc guilty of a Breach of Truft, and Equity will fet it afide. 

3 
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Crosby verfus Jonathan Middleton, Col - Cafc 

lifon & all 


A Bond for 500 /. was fcaled and delivered by the A . agrees to 
Defendant Jonathan and his Brother Thomas , for l ' e t> bou . nd in 
whom he was to be bound ; but Collijon , who drew the Sumyto b . 
Bond, left out Jonathan's Name. Thomas and the Plain- “d sSn 
tiff had fcveral Dealings together for many Years after- ; 

wards, and ’till Thomas broke and went to Jamaica , in of the 
a Ship, whereof the Plaintiff was Part-Owner, ai\d after Name w.<. 
that fold his Part to one Rycocks .. JhJo 

ihov.'s the 

Condition and his Name and Seal, demands Payment, and threatens to fue him, unlefi. he vouid 
give frefli Security, which A. agrees to j but after finding the Alilbke, refufed, not being bound 
hy Law, yet Equity will comycl him. 

In May 17CC, the Obligee came to the Defendant 
Jonathan , and having folded down the Bond, Ihewed 
him the Condition, with his Hand and Seal, and demanded 
the Money, or freih Security, which he agreed to, and 
propofed Mr. Rycocks , who demanding a Sight of the 
Bond, found the Miftake, and diffuaaed the Defendant 
from entring into the new Bonds, Mr. Bird, a Lawyer,. 
adviling him, that the Bond was void againft him. 

K k k k Where- 
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Whereupon the Plaintiff exhibits his Biil to be'~f£- 
lieved againft the Fraud in Collifon , and to have a Per¬ 
formance of the Defendant Jonathans laft Agreement. 

Mr. Vernon for the Plaintiff infifted, they were proper 
in a Court of Equity to be relieved againft an Accident, 
or Fraud, and that here have been frequent Inftances of 
Relief in fuch Cafes as this. 

Mr. Dobyns for the Defendant infifted, that the Party 
was never bound, had committed no Fraud, but on the 
contrary was circumvented into the laft Agreement, for 
had he known that his Name was not in the Bond, he 
never would have treated, and urged the Prefumption 
that it was paid, and the Stalenefs of the Demand; if 
a Man makes a voluntary Deed, or Gift, in Writing, which 
is not effectual, this Court will not affift; and they 
have not proved, that they refufed to lend Thomas the 
Money, unlefs the Defendant would become bound for 
it, nor any Treaty thereon, nor Money Lent, nor any 
Demand or Intereft paid in 49 Years; and that would 
be fufficient Time to ground a Prefumption of Payment, 
even at a nifi Prius, if the Parties had been able, and we 
prove the Dealings of Thomas with the Plaintiff almoft 
ever fince. 

Lord Keeper. Your Defence will not prevail, for his 
Hand and Seal is fufficient Evidence for Equity to relieve 
againft. I muft Decree it againft you upon the firft Agree¬ 
ment ; but fince 49 Years is not a fufficient Time to 
'ground a Prefumption in Equity, as you would have, 
you may take an Iffue, and try Payment or Non-Pay¬ 
ment next Affizes. 


Cafe 238. Stephenfon verfus Hayward. 

N E Beeching made a Mortgage of his Eftate, and 
A tredkM w became indebted to Hayward in 60 /. and then 
judgment convey d to Streamer another Defendant m Truft, to pay 
&btor h hu the Debt of Streater 9 and then all his other Debts in 


made a Con- > 

veyance of 

bis £ftue fox Payment of his Debts, Hull be paid only in Avenge. 


Average ; 
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AvtTag\i then Streater tendred the Money to the Mort¬ 
gagee, which he refilled, and afterwards affigned the 
Mortgage to Hayward, and then Hayward obtained Judg¬ 
ment againft Beeching on his Bond of 60 /. and then 
Streater fold to the Plaintiffs, who not having paid their 
Purchafe Money, preferred their Bill againft the Mort¬ 
gagees, and Hayward to redeem. 

My Lord Keeper ordered, that the Plaintiffs fhould 
redeem Hayward's Mortgage, and dedu& their Cofts out 
of the Mortgage Money, and that the Judgment fhould 
be paid but in Proportion ; for tho* Hayward had a 
Title at Law, and it was infifted, that this Judgment 
would afte<ft the refulting Equity in Beeehing , if there 
was more than fufficient to pay his Debts ; and none of 
the Creditors of Beeching were made Parties to the Suit; 
yet my Lord Keeper thought, that the Conveyance made 
for the Payment of all Beechings Debts was a good Con- 
fideration, and that being Prior to the Judgment, the 
fubfequent Judgment could not affe£fc the Eftate ; and 
tho* no Creditors of Beeching were made Parties, yet they 
might be brought in before the Matter. 
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cafe 239. Meredith verfus Wynn. 

where the TN this Cafe the main Queftion was, Whether a 
1 Wife's Portion of 1250/. charged by Will on fuch 
Lands, purfuant to a Power in a Settlement, fhould go 
purfuant to a to the Adminiftratrix of the Wife, as a chofe in A ft ion, 
dement^fhaii or to the Plaintiff, who was Adminiftrator of the Huf- 

Adminiiira- ^ n< ^» they being both dead, and the Money not yet 
tor of (he raifed. 

Hut band, and 

not to the Adminiftrator of the Wife ; tho’ the Husband and Wife are both dead, and the Portion 
sot raifed. 

As to which, the Cafe was, that one John Wynn, on 
the Marriage of his Soq William , fettles feveral Lands on 
"that Marriage, with a Power for John, by Writing or 
Will, to charge the Lands with 2000 /. for fuch Ufes 
as he fhould think fit, and after John by Will reciting 
this Power, charges the faid Lands with 2000 /. to his 
two Daughters Dorothy and Barbara , and direfts that 
his Son William fhould within two Months after his 
Death give them Security for 1000 /. apiece, being the 
2000 /. he had a Power to charge; and if he fhould re- 
fufe fo to do, then he made Dorothy and Barbara Co¬ 
executors with William , and likewife gave to his laid 
2 two 
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two Daughters 250/. apiece, befides the laid 2coo/, 
and die& • 

William gives his two Sifters Bond for their Fortunes; 
Barbara Intermarries with one Richard Middleton , and 
on the Matrlage Treaty, Articles were entred into, 
whereby Richard agreed to clear his Eftate, being 70 /. 
per Ann. of the Incumbrances that were then upon it, 
within fix Months after the Marriage lhould be had,' 
qpd for every 1000/. he lhould receive of Barbara's 
Portion; to fettle 10 l. per Ann. on her for her Jointure 
for Life, and to fettle Lands on the firft and other Sons 
of that Marriage. Barbara was no Party, at leaft never 
feaied thefe Articles; the Marriage takes Effe&; Barbara 
dies within lix Months, without IlTue; Richard , on a fe- 
cond Marriage with one Dorothy Bedell , who had a Por¬ 
tion of 1600 /. in Truftces Hands, by Articles agrees to 
lay out the 1250 /. he was intitled unto, in Right of his 
firft Wife ; and this 1600 /. when received, in the Pur- 
chafe of Lands, to be fettled on Dorothy for a Jointure, 
and for a Provifion for the I flue of that Marriage, which 
Marriage after takes Effeft; then Richard dies before he 
had got in either of the Portions, the Plaintiff his 
Sifter takes out Adminiftration to him, and Intermarries 
with the Plaintiff Meredith , then comes to an Agreement 
with Dorothy , whereby lhe was to retain'the i6cc L 
her own Portion, and to releafe ail her Right and Title 
to the 125 cl. or to any Settlement to be made on her 
therewith, and this is reduced into Writing, and exe¬ 
cuted; the Defendant took out Adminiftration to Barbara; 
and againft him and John the Grandfon and Heir of old 
John Wynn , who had the Land by Defcent, fubjedt to 
raife this 1250/. was this Bill brought to have that 
Portion raifed and paid. 

My Lord Keeper decreed it accordingly; becaufe the 
Hufband in this. Cafe was a Purclialor of the Wife’s 
Portion, by his Agreement, to difincumber his own 
Eftate, and fettle a Jointure cn her, wherein he had 
proceeded fo far, as to fell fome of his Eftate, in Order 

L 1 1 1 to 
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to difcharge the reft; and the Death of the Wif^with* 
out Iffue within the fix Months, prevented his tfraking a 
Settlement purfuant to the Articles ; fo that he having 
done all in his Power, and being guilty of no Default* 
ought not to turn to his Prejudice; and the Plaintiff 
having now taken Adminiftration to him* ftands in his 
Place, and mult have the Benefit thereof; befides, upon 
his fecond Marriage with Dorothy Pedell, he actually 
agreed, in Confideration of her Portion to lay out thi§ 
1250 /. and fettle Lands on her; fo that ihe then be¬ 
came intitled to this Money, as a Purchafor, for a va¬ 
luable Confideration; and when Ihe, after her Husband’s 
Death, chofe to have her own 1600 /. which belonged 
to the Plaintiff as Adminiftratrix to the Hulband, and 
the Plaintiff agreed to it, by this the Plaintiff likewife 
became a Purchafor of the 1250/. for 1600/. Ihe 
confented to give up to the Widow, and therefore de¬ 
creed an Account to be taken of the Perfonal Eftate of 
John the Grandfather, and what that fell fhort to be 
made up out of the Real Eftate come to the Defendant’s 
Hands; and if any Real Charges were paid out of the 
Perfonal Eftate, the Plaintiff to ftand in their Place 
for a Satisfa&ion of this 12 yo /. out of the Lands, to 
make fo much as the Perfonal Eftate remainining Ihould 
fall Ihort to pay. 

2 Vem. 40 '• No*c t A Cafe of Burnet and Kinaflon was cited, where 

a voluntary Difpofition by the Husband of his Wife’s 
, Fortune, before it was got in, being fecured by Mort¬ 
gages, Bonds, iffc, ihould not bind the Wife, or her 
Reprefentatives after his Death; but here the Husband 
was a Purchafor thereof for a valuable Confideration. 

Another Point of this Cafe was, that Serjeant Owen 
Wynn had by his Will given to Barbara ioo /. as a 
Legacy, and another Perfon had likewife by his Will 
ere a De. given her a Legacy of 50 /. and of both thefe Wills, 
sSSon * John the Father of Barbara was Executor, and whether 
dueTo^the ^ 1250 4 given by the Father fhould go in Satisfaction 
Devifee. of thefe two Legacies of ioo and 50 was theQueftion; 

2 It 
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It Vvas argued by Mr. Vernon , and fo refolded by the 
Court, 'Vithout much Oppolition on the other Side, 
that this could not be taken to be in Recompence or 
Satisfa&ion of thofe two Legacies, becauie there was no 
Legacy given particularly to Barbara; but the 2000/. 
he had a Power of charging, was given equally to his 
two Daughters ; and i£ this fhould be a Satisfaction of 
Barbaras two Legacies, ftie would not have an equal 
SJiare of the 2000 /. lines thereby fhe would Iofe the 
other two Legacies given her by the other Perfons, and 
his giving the 2000/. to his two Daughters, equally 
(hows that he intended to make no Difference between 
them as to the Shares they were to take. 


D E 
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Cafe 240. 


Hyde verfus Hyde. 


Mdc^ay T N this Cafe no Difpute was made, but that an In-’ 
make awrn fant Male of 14 Years, and a Female of 12 Years, 
naiEftateat° might make a Will of the Perfonal Eftate ; and it was 
«Vi. Female t0 be fo agreed by my Lord Keeper Wright , in a 
Cafe of Sharp verfus Sharp, wherein they followed the 
1 Mod. 315. R u l e 0 f the Civil Law of Juflinian , as at thofe Ages 


they might confent to Marriage. 


cafe 241. Jones verfus Weflcoml?. 

31 Off. 1711. a 


T HIS was a Cafe wherein my Lord Keeper took 
Time to confider, before he would give his Judg¬ 
ment, and was this. 


A. deviled a 
Term for 


A Man pofTefled of a long Term for Years, by his 
Will devifed it to his Wife for Life, and after her Death 


Years to his 
Wife for Life, 
and after iter 
Death to the 
Cluld. fte 
was then en¬ 


fant with; 
out if fuch 


to the Child, foe was then enfient with; and if fuch 
Child died before it came to the Age of 21, then he 
devifed one third Part of the laid Term to his Wife, 
2 her 


Child died before zi, then he deviled one third Part of the laid Term to his Wife, whom he made 
Executrix ; the Wife not being enfunt at the Time of the Devife held, ill. That the Devile to her 
was good, tho’ the Contingency never happened, idly, That ihe fhould have the undilpofed 
Surplus of the Pcrlbnal Eltatc, and not to go in a Courle of Admiaiitratioa. 
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her Executors and Adminiftrators, and the other two 
thirds to other Perfons, and made his Wife Executrix of 
his Will, and died. 

This Bill was brought againft her by the next of 
Kin of the Teftator, to have an Account and Diftribu- 
tion of the Surplus of* his Eftate, not devifed by his 
Will 

• And two Queftions were made, ift. Whether the De- 
vife to the Wife of one third Part of the Term were 
good, becaufe it happened {he was not then enfant at all, 
and fo the Contingency upon which the Devife to her 
was to take Place, never happened. 

The other Queftion was. Whether this Term being 
Part of the Perfonal Eftate, and exprefly devifed to her 
for Life, with fuch other Contingent Intereft on the 
Death of the fuppofed enfant Child before 21, ftiould 
(hut. her out from the Surplus of the Perfonal Eftate, 
which belonged to her as Executrix, and fo the Sur¬ 
plus go in a Courfe of Adminiftration, to be diftributed 
amongft the Plaintiffs as next of Kin. 

As to the firft Point, my Lord Keeper now delivered 
his Opinion, that tho* the Wife was not enfant at the; 
Time of the Will, yet the Devife to her of fuch third 
Part of the Term, was good. 

And as to the other Point, difmifs’d the Plaintiff’s Bill, 
and fo let in the Executrix to the Surplus of the Per¬ 
fonal Eftate, notwithftanding the Devife to her of Part 
as atorefaiJ. 
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Stapleton verfiis Cbeales. 

I N this Cafe it was urged by Council at the Bar, 
and agreed hy the Court, that if a Legacy be de¬ 
vifed to one generally to be paid, or payable at the Age 
of 21 Years, or any Other Age, and the Legatee die 
before that Age; yet this was fuch an Intereft vefted in 

M m m m the 

itrators of the Infant, tho’ he dies before that Age; otnerwife if devifed to one at 
when lie Shall attain the Age of zz. 


Cafe 24 2 , 


A Legacy 
devifed to an 
Infant paya¬ 
ble, or to be 
paid at the 
Age of zi, 
is an Intereft 
vefted,(b that 
it fhall go to 
the Executors 
or Admim- 
11. or if, or 
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the Legatee* that his Executors or Adminiftrators may 
Sue for and Recover it, and with this agrees the Law 
of the Spiritual Court, as was reported by Dr. Arvbevy, 
1 Leon. 177. G'odb. i 82. for this is debitum in prefcnti, 
tho’ folvendum in futuro; but if a Legacy be devifed to 
one at 21, or if* or when he (hall attain the Age of 21 
Years, and the Legatee dies before that Age, in this 
Cafe the Legacy is lapfed, and (hall not go to his Exe-> 
cutors or Adminiftrators; 

a Legacy But if in that Cafe the Teftator had added, that in 
infant to the mean Time* or until the Legatee attains that Age, 
m" certain ft that he (hall have Intereft for the faid Legacy at fuch a 
him'fcT^io ® atc * fr° m Time of his the Teftator’s Deceafe, this 
gotohisExe- fubfequent Claufe explains the Intent of the Teftator* 
SSSaton* fo as to make the Legacy, which was the Principal, an 
Intereft veiled, which (hall go to his Executors or Ad¬ 
miniftrators, tho* the Legatee die before that Age, be- 
caufe, if the Principal were not due prefently upon the 
Teftator*s Deceafe, there could no Irtereft acrue to 
the Legatee at that Time; and this has been fettled in 
Cloberies Cafe, 2 Vent, and in Tate* verfus Fettiplace , and 
feveral other Cafes in this Court. 

But a Legacy Blit if fuch Portion were to arife out of Lands,' 
out of a Real or a Term for Years, tho it were limited to the Party 
Term *fbr generally to be paid, or payable at fuch an Age, there 

fmk S i^thl ^ ene ^ t °* Heir the Portion (hould fink, 

inheritance, and not go to the Reprefentatives of the Party fo dying. 

The Matter of the Rolls faid, the Provifion for Payment 
of Intereft in the mean Time, where the Legacy was 
given generally at, or if, or when the Party (hould attain 
fuch an Age, that that (hould make it an Intereft vetted 
prefently, was an Alteration of the Law from what it 
was held in Co. Lit. 292, when he read that Book (which 
was 50 Years ago) tho* the Region of the Law as then 
taken, was becaufe there was no fuch additional Claufe 
to explain it. 

* Mafon 
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Mafon verfas Day. 


Cafe'S^ 


tpLizabeth Mafon having purchafed a Leafe to her and 
her Heirs, during three Lives, from the Archbifhop 
of Canterbury , died, leaving Mary her Daughter and 
Heir, an Infant; two of the Lives being dead, and the 
Survivor in Years, the Guardians of the Infant out of 
the Profits of that Eftate, take a new Leafe from the 
Jrchbijbop, to the Infant and her Heirs, during three 
other Lives, or during the Life of the furviving Ceflui 
que Vie, and two others, and then the Infant dies with¬ 
out IlTue; and the Queftion was. Whether this Ihould 
go to the Heirs of the Part of the Father, or to the 
Heirs of the Part of the Mother. 

’Twas argued, that it Ihould go to, the Heirs of the 
Part of the Mother, being a renewal only of the old 
Leafe, and under the old Truft; and if tho Infant Heir 


A Feme 
Purchafes a 
Church Leafs 
toiler and 
her Heirs, fm 
three Lives, 
and dies, lea¬ 
ving an In¬ 
fant Daugh¬ 
ter, two of 
the Lives die, 
the infant’s 
Guardian re¬ 
news the 
Leafe, this is 
a new Ac- 
cjuilition, 
and (hall go 
to the Heir, 
of the Part 
of iheFiuher 


had died without Iffue before renewal, living the furviving 
Ceflui que Vie , there had been no Queftion of it, and fo 
ought this new Leafe, being renewed out of the Profits 
of the old Leafe. 


But it was anfwered and refolded by the Matter of the 
Rolls , that this new Leafe was a new Acquifition, and 
vetted in the Daughter as a Purchafor, and therefore 
Ihould go to the Heirs of the Part of the Father, the 
renewal by the Archbijbop being Gratuitous and Spon¬ 
taneous, and they differenced this Cafe from a Copy- 
hold ; for there the Lord is only a Truftee for the Heir, 
and his Admittance of him, tho* it be Original, yet is 
only in Virtue of the Truft repofed in him by Law for 
that Purpofe, and it was decreed accordingly. 

Note, My Lord Keeper coming intb Court, and being 
afked his Opinion in it, faid, he was of the fame Opi¬ 
nion to prevent a rehearing. 


J 
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Greenhill verfus Greenbill & aT. 

a. deiites b. * ■ ''HIS Caufe came on upon an Appeal from a 
Sure for X Decree made by my Lord Chancellor Conner, and 
cSSingiydie the Cafe upon opening appeared to be this, one Greenhill 
mh °fdeiired Mr. Young to purchafe an Eftate for him of 
Articles for about 10 or 12000 /. Value, in fuch a Place, and Mr. 
of 6 a^Eftate, Young meeting with an Eftate, which he thought would 
g? c U fto- Ch an ^ wcr ExpeSation, agreed for the Purchafe of it; and 
rnary Lands, thereupon by Articles dated 1 oth April 1706, between 
nants to pay the Vendors and their Wives of the one Part, and Young 
Mo^ fe the other, the Vendors agree to deliver Pofleffion at 
Michaelmas following, and to execute fufficient Convey- 
wiien Con- ances thereof, and Young Covenants to pay the Purchale- 
i^bTexe"' Money at Michaelmas , when Pofleffion was delivered. 

cutcd, and 

Toifeflion given in Junt before. A. made his Will, and thereby deviled ajl his Perlbnal Eftate to be 
fold, and the Money to be laid out in thePurchafe of Lands to be fettled on J. S. and deviles 
10 him likewifo all his Lands of Inheritance, having no others than thole agreed to be purchafod, 
A. died after any Conveyance executed, but without any new Publication of his Will, the Lands pals 
*jy tliis Devile, and no Surrender neceflary of the Cuftothary Lands, A. having only an equitable 
lutercii in them. 

In June afterwards, Mr. Greenhill , for whom this 
Eftate was purchafed, makes his Will, and thereby dt> 
vifes all his Perfonal Eftate to be fold, and the Money 
2 to 
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to be laid out in the Purchafe of Lands to be fettled, 
together with his Freehold Eflate , on the Plaintiffs; and in 
another Part of his Will devifed all his Lands of Inhe¬ 
ritance to the Plaintiffs, and their Heirs: At Michaelmas 
following Pofleffion was accordingly delivered to Young, 
and the Money paid, but Conveyances were not executed 
till about a Year after ;* then Greenhill dies without Pub¬ 
lication of bis Will, and the Plaintiffs brought this Bill 
•againft Young and the Heir at Law, to have Conveyances 
executed to them purfuant to the Devife: Some Part of 
the Eftate was Cuftomary, and lay in Cornwall, and by 
the Cuttom there, a Surrender to the Ufe of his Will 
was neceffary to pafs fuch Lands, tho* otherwife they 
paffed by Leafe and Releafe, as Lands at Common Law, 
and fo were not Copyhold. The Defendant Young by his 
Anfwer confeffed the Truft, and the Queftion upon this 
Cafe was. Whether this Will was fufficient to pafs the 
Truft of thefe Lands, and my Lord Chancellor Coxvper 
decreed it was. 

But now it was argued by Sir Jofeph Jekyll and Mr. 
How, that this Decree ought to be reverfed: They took a 
Diftin£lion between an Agreement for the immediate 
Purchafe of Lands, and fuch Agreement for the future 
Purchafe thereof, as this was, they agreed, that if the 
Articles had been for the prefent Purchafe of thefe 
Lands, that the Vender had been a Truftee prefently 
for the Puichafor, and then fuch Devife of them had 
been good in Equity ; but here the Pofleffion was not to 
be delivered till Michaelmas following, nor was any 
Money to be paid before that Time, and then the Pur* 
chafor had no Power to devife them fooner, no more 
than a Devife of Lands which a Man ihould, after 
Purchafe, would be good, as has been fettled in the 
Cafe of Bunker and Cook, which was adjudged in B. R. 
and C. B. and afterwards affirmed upon a W T rit of Error 
in the Houfe of Lords; fo if a Man had a Judgment 
or Statute againft another, tho* this would bind the 
Lands of Freehold or Inheritance from the Time of 

N n n n the 
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the Judgment given, or the Statute acknowledged; yet 
the Conuzee of the Judgment or Statute, has no fuch 
Intfereft as he can devife before Execution a&uallv 
taken out. 

It was likewife urged, that thefe Cuftomary I^nds 
could not pafs by the Will for want of a Surrender Pre¬ 
vious thereto. 

But it was argued on the other Side by Mr. Sollicitor- 
General and Mr. Vernon, in Support of the Decree, that 
thefe Lands were bound immediately from the Execu¬ 
tion of the Articles; thet the Poffeflion not being to be 
delivered till a future Time, made no Difference in Equity; 
that if M x.Greenbill had died before Michaelmas, the 
Equity would have defeended to his Heir, and that the 
Heir might have brought a Bill againft Mr. Grecnhilh 
Executors to compel the Payment of thePurchafe Money 
out of the Perfonal Eftate; that in this Gafe the Money 
was bound by die Covenant, and if the Plaintiffs ihould 
not have the Lands, they would lofe both Money and 
Lands too; for if the Money had been at Liberty, that 
would have pafled by this Will to the Plaintiffs; but 
now that being bound by the Covenant, if they cannot 
have the Lands, they muff lofe both; that this Cafe was 
quite different from the Cafe of Bunker and Cook, be- 
caufe here the Lands were immediately bound by the 
•Articles, and were in Equity as much the Teftator’s, as 
, if he had been immediately let into Poffeflioa 

And as to the Cuftomary Lands, no Surrender was 
neceffary; for even in Cafe of Copyhold, tho* to pafs 
the Lands thetnfelves, a Surrender to the Ufe of his 
WiU might be necCfiary ; yet the Ceflui que Wrufl could 
make no foch Surrender, for he had no Effate in die 
Lands, and if Copyhold Lands were in Mortgage, yet 
the Mortgagor might devife the Equity of Redemption 
Without atiy Surrender, for he hid too Eftate in them 
WhfcreOf to make any Surrender, «nd for thisPoint the 
other Side gave it up. 
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Lord Keeper faid, he faw no Reafon to vary this 
Decree, he thought fuch future Intereft was devifeable, 
as well as if it had been in Pofl'eflion, and that the 
Lands and Money were mutually bound by the Articles, 
and that the Heir might have compelled the Executors 
to have paid this Money in Cafe there had been no Will, 
and therefore affirmed*the Decree. 

Note, It did not appear in this Cafe, that the Tefta- 
•tor had any other Eftate of Freehold or Inheritance, 
and therefore the Devife in fuch Manner fufficient to de- 
fcribe this Eftate, ib as to carry it by the Will. 

Gibbs verfus Barnadifton. afe.:^ 

I N this Cafe it was held clearly, and decreed, that a Devife of a 
Devife of a Perfonal Eftate to one and his Iflue, or onc 
to one, and if he die without Iflue, Remainder over to 
another, that the Devife over is void, and the whole if he die 3 
Intereft veiled in the firft Devifee, fo as to be liable to bIISUh! ? 16 
his Debts j and Mr .Vernon faid, the Reafon that a Devife 
over of fuch Perfonal Eftate upon a Life barely was void, 
good, was, becaufe in Conftrudfion of this Court, the 
firft Devifee had but the Ufe of it, and not the mtire 
Property. 

Colefwortb verfus Brangmn, & aP, Exe- cafe 24*. 
cutors of Henry Derby. 

7 S. having a Debt of 50/. owing to him from the A madcE 
• Defendant, did by his Will forgive him that Debt, “do ixe- 
and gave him 50 /. more and fome Houlhold Goods to deviled feve- 
the Value of 100 /. fo that in all he gave him about „ 

200 /. and made him and the Plaintiff Executors, and pJ e io “°° if - 
died without making any Difpofition of the Surplus °f Jhhjfib 
his Perfonal Eftate, which was coniiderable. nai Eftate, 0 " 

4 J the Executors 
lhall come ia 

equally for their Share of the Surplus, notwlthftanding the Legacies deviled to one of them ; bur 
if a Bill had been exhibited by the next of Kin, Q. Whether they fliould not both be coniidered as 
Truftees as to the Surplus. 
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And now the Plaintiff brought this Bill againft the 
other Executor, for an Account of the Perfonal Eftate, 
and that he might have the Surplus to himfelf, upon 
Pretence that the Teftator having given the other Exe¬ 
cutor thefe Specifick Legacies intended him no more, and 
therefore, that the whole Surplus would belong to him. 

For the Defendant it was iniifted, that the Plaintiff 
was a meer Stranger, and the Defendant a near Rela¬ 
tion of the Teftator, that he gave him thefe Legacies 
only that he might in all Events be fure of fome Thing, 
that he took thefe Legrcies in another Capacity than 
Executor, and therefore they could not exclude him of 
his Share of the Surplus, which the Law call upon him 
as Executor. 

My Lord Keeper was clear of this Opinion, and faid, 
it was much greater Queftion with him, Whether this 
Devife of particular Legacies to one Executor, ftiould 
not exclude both from any Share of the Surplus, becaufe 
both came in but in Reprefentation of the Teftator, 
and made but as one Perfon ; and therefore fuppofe the 
Defendant had been made foie Executor, he made it a 
great Queftion, Whether this Legacy ftiould not have 
excluded him from the Surplus; indeed the Reafon urged 
againft it is, that if no fuch Legacy had been given, 
he would have come in for the whole; and therefore 
his giving him a Part only, ought not to exclude him 
from the Relidue, which without any fuch Devife of 
Part, the Law would have thrown upon him ; but the 
Cafe of Fofter and Munt fettled this long fince, and 
though that Cafe has now of late been fhaken in the 
Cafe of the Dutchefs of Beaufort , and in Littlebury' s 
Cafe, both in thp Houfe of Peers; yet they were, be- 
caufe the Legacy given to the Executor was no benefi¬ 
cial Legacy ; and fo a Cafe of one Atkinfou at the Rolls, 
that 1 o /. given to an Executor for Mourning, was no 
beneficial Legacy, fo as to exclude him from the Sur¬ 
plus, becaufe Mourning was a Decency required upon 
3 fuch 
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fuch an Occafion, but this Legacy here was a benefi¬ 
cial one. 1 . 

But this not being the Point .in Queftion, he made 
no Decree concerning it, but decreed the Executors 
fhould come in equally for their Share of the Surplus 
of the Perfonal Eftate, notwithftanding thefe Specifick 
Legacies to one Execuron 

Note, If the Law be as has been lately held, this 
fieems no Contradi&ion to Fofier and Munis Cafe, which 
was decreed only on the Fraud in the Executor, as the 
Lord Gurnjey declared. 

Povey verfiis Brown, Amlmrjl & aP. Cafe 2 4? 

I N this Cafe one Selby, Uncle to the Defendant’s Wife, 
had by his Will given her 1000 /. Legacy, whilft Ihc 
lived foie ; afterwards, on a Treaty of Marriage with the 
Defendant, it was agreed by Articles, that yco /. of this 
Legacy fhould be applied towards Payment of his Debts, 
after the Marriage the Defendant, without his Wife, 
affigns the remaining 300 /. to the Plaintiffs, who were 
Creditors likewife; and they brought this Bill againit 
the Defendant and his Wife, and the Executors of Selby , 
to have a Satisfaction of their Debts out of the remain¬ 
ing 300 /. and it was decreed, that an Account fhould 
be taken, and upon the Plaintiffs proving themfelvfcs Real 
Creditors, and that the Affignment was bona fide, they 
were to have a Satisfaction accordingly, and the Rtfiduc, 
if any, of the 300 /. was to be put out for the Bene¬ 
fit of the Wife. 


Whithill verfus Phelps. 


Cafe 243. 


T H E Cafe upon opening appeared to be thus, one 

Mary Phelps , Widow of Charles Phelps , having a , 

confiderable Fortune and feveral Children, on Treaty covenants,' 

/-v C * that if his 


ve4 him, his. 

Executors or Adminiftrators fhould pay her 600 out of his Perfonal h'flate, this i"> fuch a Com- 
pofition, as will exclude her from any Part of the Cuftomary Share. 
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for a fecond Marriage with one John Whit hill, agreed he 
fhould only have 600 /. of her Fortune, and theRcfidue 
to be fettled for her feparate Ufe, and after her Death 
For the Benefit of her Children, and accordingly an In¬ 
denture was prepared and executed before Marriage, 
whereby fhe, with his Aflent, affigns over her Fortune to 
Truftees in Truft, that Ihe Ihould receive the Profits of 
it for her own feparate Ufe, during her Life, and after 
her Death, that the fame Ihould go and be divided equally 
amongft her Children; and Whithill , in Confideration of 
the faid intended Marriage, and Marriage Portion of 
600 /. makes a Settlement on her, and at the End of the 
Deed covenants, that if the faid Mary fhould furvive 
him, then his Executors or Adminiftrators fhould pay 
and deliver to the faid Mary 600 l. out of his Perfonal 
Eftate: The Marriage takes EfFe£t, Whithill dies without 
IfTuc in 1709, and about a Year after Mary makes her 
Will, and the Defendant her Son Executor, and dies; the 
Defendant likewife obtained Adminiftration to Whithill 
the Husband ; but that was afterwards revoked and 
granted to the Plaintiff his Mother, who brought this 
Bill for an Account and Diftribution of the Inteftate 
WhithilP s Eftate. The Defendant by his Anfwer infilled, 
that Whithill was a Freeman of London , and therefore 
on his Death the Widow was intitled to the 600 /. in 
the fiift Place, purfuant to the Marriage Agreement, 
and to a full Moiety of the remaining Perfonal Eftate, 
as his Widow by the Cuftom of London , and to a 
Moiety of the remaining Moiety, by the Statute of 
Diftributions, and now ihe being dead, the Defendant, 
as her Executor flood in her Place, and had the fame 
Right as Ihe herfelf had. 

It was argued for the Plaintiff, that this 600 /. which 
the Husband had covenanted, fhould be paid her by his 
Executors in Cafe fhe furvived, muft be taken to be in 
Satisfa&ion of her Cuftomary Part, tho’ there were no 
Words to that Purpofe; that this was a compounding 
for fuch Cuftomary Part, and being before Marriage, by 
2 the 
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the Cuftom of the City bound her from demanding 
any more ; that ift this Caik'ftie had waived any Right 
under the Cuftom, by making this particular Provifion 
before Hand, and Mr. Vernon cited a Cafe of Lee and 
Pett y decreed by my Lord Chancellor Cowper , where a 
Man and a Woman before Marriage agreed by Articles 
to fettle 2000 /. each upon themfelves and their Iflue, 
and a Covenant from the intended Husband, that if the 
AVife furvived, ftiejfhould have 2000 /. to be at her own 
difpofal, the Wife furvived, and the Husband being a 
Freeman, this 2000 /. was decreed to be not only in 
Satisfa&ion of, or as a Compofition for her Cuftomary 
Part by the Cuftom of London ; but alfo to exclude her 
from any Share upon the Statute of Diftributions, the 
Husband there dying Jnteftatc; and that this Caufe flood 
now in the Paper to be reheard, and though, perhaps, 
the Court might not go quite fo far now, yet cer* 
tainly it ought to exclude her from any Cuftomary 
Part. 

On the other Side it was endeavoured to diftinguifh 
this Cafe from that which was cited, that here it was 
only her 600 /. back again; that this could be no Com- 
pofition for any Share (he might be intitled to of her 
Husband’s Perfonal Eftatc, for then it ought to have 
come out of the Husbands Perfonal Eftate; but here it 
was only giving her back her own again. 

My Lord Keeper decreed it to be in Satisfaction of 
her Cuftomary Part, and took Notice, that the Deed 
was exprefly worded in Confideration of the Marriage 
and Marriage Portion, fo that he was ablolute Mafter of 
that 600 /. and therefore it muft be looked upon to 
come out of his Perfonal Eftate ; but as to a Moiety of 
the other Moiety upon the Statute of Diftributions, 
there was no Queftion made of it, but that the Widow 
would be intitled thereto, and an Account was decreed 
accordingly. 

Note , For the other Moiety which belonged to the 
Inteftate, the Cuftom of London gives no Di regions 

where 
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where there are no (Children, and therefore, that is 
wholly under the Diredlioht of the Statute of Diftribu- 
tions ; but the Cuftom of the Province of Turk ex¬ 
tends to give fuch Moiety to the next of Kin to the 
Inteftate. 

And in the principal Cafe the Mafter of the Rolls 
was of the fame Opinion, and took Notice, that the 
Deed was exprefly mentioned to be made between the 
Parties, Citizens of London ; fo that the Cuftom of 
London might well be fuppofed to be in their View; 
and therefore this Compounding for 600 /. in ail Events, 
exempted her out of the Pea Ion of the Cuftom, which 
was to provide for tliofe who would be otherwife left 
without any Provifion, and here fhe would not Truft 
to any to the Cuftomarv Provifion, and therefore ought 
to have no Benefit of it. 


cafe 249. Bell verfus Commiffary Hyde & Ux’. 


"Where a 
Wife may be 
proceeded a- 
gainit with¬ 
out her Huf- 
band, he not 
being a Me¬ 
ltable by the 
Procefs of 
the Court. 


U PON a Motion for difcharging of the Defen¬ 
dant’s Wife, who was taken up on an Attach¬ 
ment for not appearing, and anfwering the Plaintiffs 
Bill, the Cafe appeared to be this: The Defendant’s Wife 
being a Widow, and having a confiderable Fortune, upon 
the Defendant’s Application to her in Way of Marriage, 
a Settlement was made and executed, and the Marriage 
took Effect. 


Some Time after, the Defendant being very much in 
Debt, was arrefted, and the Creditors were going on to 
take out Execution, and feize his Goods; but to prevent 
that, the Wife gave a Note, that if they would dis¬ 
charge the A$ion (which was for 2000 /.) fhe would 
pay the Debt out of her own feparate Eftate, and ac¬ 
cordingly the A&ion was difcharged. 

But fhe afterwards refilling to make good her Agree¬ 
ment, this Bill was brought to enforce an Execution 
thereof. 
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The Bill was brought againft\he Husband and Wife, 
and Subpoenas taken out agairittherth, and actually ferved 
upon the Wife at *her Houfqf but the Husband could 
not be found; after which, neither the Husband nor 
Wife appearing, an Attachment was taken out againft 
both, and the Husband ftill keeping out of the Way, 
the Wife was taken upon the Attachment. 

And fhe now moved to be difeharged, on fevera! Affi¬ 
davits, that her Husband was a£lually gone to Rotterdam 
in Holland, before the filing of the Bill; and therefore 
the Procefs againft her without her Husband was irre¬ 
gular, and that fhe ought to be difeharged, and it was 
faid, that at Law there could be no Proceeding againft 
the Wife without her Husband, and that Equity followed 
the Law in this Particular. 

On the other Side it was faid, that the Wife was not 
to be confidered in this Cafe as a Feme Covert; that fhe 
having an Eftate fettled on her before Marriage for her 
feparate Ufe, this made her as a Feme Sole, and a fepa- 
rate Perfon from her Husband, and therefore her Agree¬ 
ment was binding upon her; that they had done all they 
could to bring in the Husband ; they had made him a 
Party in the Bill, taken out a Subpoena againft him and 
his Wife, and for not appearing they had taken out an 
Attachment likewife againft both; that if they could 
not in this Cafe proceed againft the Wife, the Juftice of 
this Court would be eluded, and it would be very eafy 
for any Man to fettle all his Eftate upon his Wife, and 
then get out of the Way, and fo bid Defiance to his 
Creditors, and Sir JoJeph Jekyll faid, it was a faying 
of a very great Man, boni Judicis eft ampliare JuriJ- 
dittionem, and he thought to extend the Arm of Juftice 
further than ufual, when otherwife there would be a 
Failure of Juftice, was the Duty of every Court. 

That in fome Cafes a Woman may fue without her 
Husband, and nothing was more common than for a 
Wife in this Court to fue, even her Husband, and 
therefore furely in this Cafe the Plaintiffs ought not to 

p p p p lofe 
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lofe the Benefit of the life’s Agreement, by her fend¬ 
ing her Husband abroad. And cited a Cafe of Dubois 
and Dowle , to this Purpose. * 

But my Lord Keeper feemed to be of Opinion, that 
the Proceis in this Cafe without the Husband was irre¬ 
gular, and that they ought to ftay till the Husband’s 
Return, when they might renew the Procefs againft 
both, to which it was anfwered, fuppofe the Husband 
never Return, muil they then be totally deprived of the 
Benefit of this Agreement ? Upon which my Lord Keeper 
faid, he would aik the Mailer of the Rolls his Opinion, 
and be governed by tha.*. 

Afterwards the Mailer of the Rolls coming into Court, 
was dearly of Opinion, that the Proceis in this Cafe 
without the Husband was regular, that the Husband 
was joined in the Suit only for Cbnformity, and laid, a 
Woman by her Marriage did not lofe her Underftanding or 
Difcretion, but rather improved it by her Husband’s teach¬ 
ing, and cited Moor verfus Hujfey, Hob. 9 where feveral 
Cafes are cited, wherein a Feme Covert without her 
Husband fhall be chargeable, and faid, the Pra&ice of 
this Court had been coniiantly fo, upon which, the De¬ 
fendant prayed Time till the firft Day of next Term to 
put in her Anfwer, and on her entring her Appearance 
with the Regijler, and paying Coils of the Motion, 
it was granted, and ihe to be difcharged out of Cuilody. 

Note; Mr. How in this Cafe urged, that the Defen¬ 
dant ought not to be heard to move for her Difcharge, 
becaufe (he not having appeared by her Clerk in Court, 
was not at all in Court, but a perfefl Stranger, and 
therefore could not regularly make any Application by 
her Council, till ihe had brought herfelf into Court, 
by direfling her Clerk to enter an Appearance for her; 
but of this no Notice was taken, either by the Court ot 
Council on the other Side. 

3 
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Anonymous. 


Cafe 250. 


T HE Plaintiffs Bill being difmiffed with Colts, cannor take 
and Cofts taxed to 160 /. a Subpoena was awarded upon anAt- 
againft him to pay thofe Cofts, and for not obeying it gjjjj 1 * 
an Attachment , upon which Attachment the Sheriff of j^g 
Leicefter , to whom it was dire&ed, took Bail, and re- cafe^a Mef- 
turned a Cepi Corpus. _ gobbling 

And now upon this Return, a Motion was made inthe Pirt '" 


for a Meffenger to bring in the Plaintiff, and it was 
urged to be the Courfe of the Court, that a Meffenger 
Ihould go in all Cafes where the Sheriff takes Bail, where 
the Party is not bailable, as in this Cafe he is not, and 
the rather, for that in this Cafe the Bail Bond was taken 


of a Member of Parliament, againft whom, the Parlia¬ 
ment being now fitting, they could have no Remedy, 
and one Ha&kins’s Cafe was cited, where in a like Cafe 


a Meffenger was fent to bring in tile Party, and fo it 
was ordered in this Cafe. 


tdreards 
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Cafe 2?i- 


EJwards^Fas Fajbion. 


A. havinga 
Mortgage for 
Year:.,devils, 
after ilia 
Debts paid, 
all his I’erlo* 
nal Mate 
to his two 
Daughters, 
equally to be 
divided be- 


T H E Cafe was fhortly this, a Man having a Mort¬ 
gage for Years, makes his Will, and thereby dc- 
vifes all his Perfonal Ettate, of what Nature foever, to 
his Executors, in Truft, for thp Payment of his Debts, 
and afterwards devifes the Refidue and Overplus of his 
faid Perfonal Eftate to his two Daughters, equally to be 
divided between them, and dies. 


tween them ; 

alter the Debts paid, the Daughters Purchafe the Equity of Redemption and Inheritance of the 
mortgaged Piemilles to them and theix Heirs, this is a Tenancy in Common, and not a Join- 


tenancy. 


The Debts being fatisfy’d, the Daughters contract 
with the Mortgagor for tbe Purchafe of the Equity of 
Redemption, and Inheritance of the mortgaged Premises 
to them and their Heirs, and Articles are executed on 
both Sides accordingly, and a Bill brought by the Daugh¬ 
ters for a Specifick Execution of thofe Articles, and a 
Decree obtained for that Purpofe; then one of the 
Daughters makes her Will, and thereby devifes her 
Moiety, Share, and Intereft in the faid Premiffes, to the 
Plaintiff, who brought this Bill to be relieved againft 
the proceedings of the other Daughter, who claimed 
the whole Inheritance by Survivorfhip, as a Jointenancy, 
and had eje&ed the Plaintiff; and the Queftion was. 
Whether this Purchafe of the Inheritance were a Join- 
tenancy, or a Tenancy in Common. 

The Mailer of the Rolls decreed it to be a Tenancy 
in Common, for fo was the Mortgage devifed to the 
two Daughters, whereon this Purchafe of the Equity 
of Redemption and Inheritapce was founded, and there¬ 
fore they having feveral and diftinfl Interefts, as Tenants 
in Common in the Mortgage, and paying an equal Pro¬ 
portion for the Purchafe of the Equity of Redemption 
and Inheritance, fhould have that in the fame Manner, 
and therefore the Devife good. 
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Ill 


I \ 

Goodrich^ verfus 'ttotlolt & al\ 

T H E Cafe as appeared upon the Pleadings was this, 
William Shotbolt on his Marriage with Alice , the 
Daughter of one Mr. Riflon, gave a Bond of 600 /. to 
the faid Mr. Riflon , with a Warrant of Attorney, to 
confefs Judgment thereon, and this Judgment was de- 
feazanced on Payment of 3 00 /. to Alice, in Cafe fhe 
ftSrvived her Husband. 

furvived; afterwards Ihe joined with him in a Conveyance by Fine of his Real Eftate; 
extinguilhed her Right, or any Lien created by this Judgment on the Real Mate. 


Cafe 2J2. 

A. on his 
Marriage 
gave a Bond 
of600 with 
a A\ arrant ot 
Attorney to 
confefs Judg¬ 
ment there 
on Ddea- 
zance, on 
Payment of 
300/. 10 hi* 
Wife, if Hr 
held that this 


Afterwards, about the Year 1706 , the Plaintiff agreed 
with William Shotbolt for the Purchafe of his whole 
Eftate for 900 /. whereof 700 /. was to be paid down, 
and in Regard the faid Eftate was fubje£l to an Annuity 
of 20 /. per Am. during the Life of a certain Perfon, 
it was agreed, that the Plaintiff fhould retain the other 
2C0 /. in his Hands, to indemnify himfelf againft the 
faid Annuity, and that after the Purchafe compleated, 
he fhould convey back the Eftate for a Term for Years, 
redeemable on his Payment of the faid 200 /. and In- 
tereft, after the falling in of the faid Annuity. 

Accordingly William Shotbolt and Alice his Wife by In¬ 
denture of Leafe and Releafc, and Fine, convey the 
Eftate to the Plaintiff and his Heirs, and the Wife at 
the fame Time delivered up the Bond to be cancelled. 

Soon after the executing of thefe Deeds and Fine, in 
Regard William Shotbolt was indebted to his Brother Bat¬ 
talion Shotbolt , in the Sum of 200 /. and upwards, it 
was agreed, that for fecuring that Sum, the Plaintiff 
fhould Mortgage the faid Eftate to the faid Battalion , 
redeemable on his Payment of the laid 200 /. and In- 
tereft, and accordingly the Plaintiff executed a Leafe of 
the Premiffes, wherein reciting the Annuity of 20 /. 
V )er Ann. and the Judgment to Riflon; and that for in¬ 
demnifying him againft thofe two Sums, it was agreed 
upon his Purchafe, that he fhould retain 200 /. in his 

Q q q q Hands, 
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Hands ; therefore he* fey ihe Dire&ion of William Shot- 
bolt Mortgages the teemyles to Battalion for a Term 
of Years, redeemable oY Payment? of the faid 200 /. 
and Intereft. 

William dies, and Alice furvives him, and Riflon the 
Conuzce in the Judgment being likewife dead, (he takes 
out Adminiftration to him, and now would extend this 
Judgment upon the Plaintiffs' Eftate. Battalion Shotbolt , 
the Mortgagee, pretended, that he only had a Tide to 
the 200 /. fecured by the Mortgage, and the Plaintiff 
brought an Eje&ment, and recovered at Law, upon 
bringing his Money into Court, the Annuitant being 
dead, and he now likewife brought this Bill, that on 
Payment of the 200 /. to fuch of the Defendants as 
had a Right to receive the fame, he might redeem and 
be let into the Pofieffiun of the Eftate. 

The Defendant Alice by her Anfwer infilled, that the 
200 /. belonged to her by Virtue of her Judgment, 
which was prior to the Defendant Battalions Mortgage, 
and that this 200 /. was all (he would be able to get 
for the 300 /. that Judgment was given to fecure. 

The Defendant Battalion infilled, that the 200 /. be¬ 
longed to him as a Creditor, by Virtue of the Mortgage, 
and that Alice's Title was extinguilhed by the Fine. 

Jt was agreed on all Hands, that the Plaintiff ought 
to redeem on Payment of the 200 /. only, but whe¬ 
ther Alice or Battalion had a Right to receive it, was the 
Queftion, and therefore this Bill was in the Nature of 
an interpleading Bill, that they might fettle the Right 
between themfelves, and fo he not pay his Money to a 
wrong Hand. 

For the Defendant Alice it was infilled, that this 
300 /. was all the Provifion Ihe had, that it was cx- 
prelly taken Notice of in the Mortgage, and the retain¬ 
ing of the 200 /. was a Security, as well againft that in 
Cafe (he fhould furvive, as againft the Annuity; that 
Ihe furviving her Husband, and having taken out Ad¬ 
miniftration to her Father the Conufee, and thejudg- 
1 ment 
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ment being prior to the Mortgage, had now a legal Title 

toolay on her Judgment, and that a Court of Equity 
oifeht not to take iu from her. 7 

But for the Defendant Battalion Skotbolt> it was in- 
fifted, that Alice joining in the Fine with her Husband, 
this had extinguifhed all her Right by Virtue of the 
Judgment; that if fhe herfelf had been Conufee, there 
had been no Queftion of it; for tho’ a Releafe by a 
Coijufee of all his Right to the Land of the Conufor 
vfrill not be a Bar, or prevent his taking out Execution 
after, yet fuch Right may certainly be extinguifhed 5 
that as fuch Fine would have barred the Conuzee him- 
felf, fo her joining will in Equity defeat the Intereft of 
her Truftee ; that upon the Fine, fhe was examined and 
confented to part with all her Intereft in the Land ; and 
if fhe fhould be allowed by this Judgment to take back 
again any Right to the Land, this would be to derogate 
from her own Grant. 

They agreed, indeed, that her joining in the Leafe 
and Releafe, would not extinguifh her Intereft in the 
Judgment; but the Fine wherein fhe joined, carried 
away all her Right and Intereft in the Land; that at the 
Levying of the Fine fhe delivered up the Bond, and tho* 
that neither would not be fufficient to bar her without 
the Fine, yet it was an Argument, that fhe relinquifhed 
her Security; that the Reafon of taking Notice of the 
Judgment in the Mortgage was, becaul'e that was ftill 
ftanding out as a legal Lien upon the Land; that her 
Father being then dead, and fhe not having taken out Ad- 
miniftration to him, it was proper for the Purchafor to 
iecure himfelf, as far as he could againft it; that if it 
had been intended the Security for 300 L fhould have 
continued, the Purchafor would hrve retained 300 /. in 
his Hands for the Purpofe, and that zoo l. only being 
retained, was an Argument, they never intended the 
Purchafor fhould be charged therewith, which was nor 
an adequate Security for the 300 /. 
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My Lord Keeper was* clearly of this Opinion, and 
decreed the Plaintiff lhould be admitted to redeem, and 
lhould have his Cofts, ahd that the» Defendant Battalion ' 
Shotbolt had the Right to the 200 /. as an honeft Credi¬ 
tor, and decreed accordingly, and that the Defendant 
Alice lhould procure Satisfaction to be acknowledged on 
the Judgment. 


Cafe 25; 


A Man be¬ 
fore his Mar¬ 
riage -veils 
ihc legal 
Inflate in. 
Truflces in 
Trull for him 
and his Heirs, 
Equity won’t 
afliit the Wife 
in recovering 
her Dower. 


Bottomley verfus Lord Fairfax. - . 

I N this Cafe it was clearly agreed, that if a Husband 
before Marriage conveys his Eftate to Truftees and 
their Heirs, in fuch Manner, as to put the legal Eftate 
out of him, tho’ the Trull be limited to him and his 
Heirs, that of this Trull Eilate the Wife after his Death 
lhall not be endowed, and that this Court hath never 
yet gone fo far as to allow her Dower in fuch Cafe. 
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Attorney-General verfus Thompfon. Cafe 2 > 4 

I N this Cafe a Difference was taken by Mr. How, and J^J°g 
agreed to by the Court, that if a Father devifes father to his 

• , . T v. , , , . youngerChil- 

Portions to his Daughters, or younger Children, to be dren, payable 
paid or payable at their refpe&ive Ages of 21 Years, or JLge’ 0 flui? r " 
any other Time certain, without making any Provifion “JJJ I ^ ereft 
for their Maintenance in the mean Time, and dies, that Death, ’tin 
in this Cafe they {hall have Intereft for their Portions, he*mid?no 

” other Provi- 


from his Death, ’till paid, becaufe the Father was ob- 
liged to have provided for them, if he had lived. * “J- 

vifed by a Stranger, who is under no Obligation to provide for them 

But if fuch Portions had been devifed to them by a 
Stranger to be paid, or payable at fuch an Agcj in this 
Cafe their Portions fhould not carry Intereft, in the 
mean Time, becaufe he being 'a Stranger, was under no 
fuch Obligation to provide for them, and a Cafe of 
Brewin and Brewin , was cited to have been decreed in 
like Manner. 


Rirr 


Eure 
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afe Eure verfus Howard 


T HIS Caufe came on to be heard, by Confent, 
upon Bill and Anfwer, only for the Opinion of 
the Court, and upon reading of feveral Deeds, appeared 
to be this. 

wh«c the Robert Howard feifed of an Eftate of Inheritance, by 
StaTde- Indenture, in 1677, covenants to levy a Fine thereof, 
Se n for hc t0 one ^ er an< ^ Broadftreet, a nd their Heirs, to the Ufe 
Lift, and Re- of himfelf for Life, and after, to fuch Ufes, Intents, 
SfSfaSj 8 and Purpofes, as he fhould, by any Deed or Writing, 
Cc&date! under his Hand and Seal, executed in the Prefence of 
two or more credible Witneffes during his natural Life, 
diredl and appoint, and for want of fuch Direction and 
Appointment in Truft for him and his Heirs, and a Fine 
was Ievy’d accordingly. 

Afterwards the laid Robert Howard intermarrying with 
one Winifred , with whom he had Iffue Robert his Son, 
and the laid Robert the Father being feifed in Right of 
Winifred his Wife of other Lands of Inheritance, they 
by Indentures of Leafe and Releafe, in 169c, and Fine 
duly levy’d thereupon, grant and convey thefe Lands 
to Truftees and their Heirs, to the Ufe of Robert the 
Father, during his Life, and after to Winifred during 
her Life, Remainder to the Ufe of Robert the Son, and 
the Heirs Male of his Body Killing, Remainder to the 
Ufe of the Right Heirs of the Survivor of them, the 
laid Robert the Father, and Winifred his Wife, for ever. 

Afterwards upon the Marriage of Robert the Son with 
Mary-Anne his Wife, one of the Defendants, by Inden¬ 
tures of Leafe and Releafe, 9 and 10 July 1698, be¬ 
tween Robert Howard the Father, and Winifred his Wife, 
and Robert their Son of the firft Part, Anne Broadftreet, 
Daughter and Heir of Broadftreet the furviving Truftee 
in the Deed of 1677, of the fecond Part, Mary-Anne 
Wolf of the third Part, and others of the fourth and 
fiftn Part, in Coniideration of a Marriage intended be- 
i tween 
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tween Robert the Son, and? Mary-Anne Wolf\ and of 
^cbo A Portion, and other Confiderations, Robert the 
JFa^ier, and Winifred his Wife, and Robert their Son, 
grant Releafe, and convey feverai Lands, Tenements, 
and Hereditaments therein particularly mentioned, (being 
as well thofe whereof Robert the Father was at firft feifed 
in Right of Winifred his Wife, as others, whereof he 
was foie feifed) in Fee to Truftees and their Heirs, to 
the Ufes following, vi%. as to part to the Ufe of Robert 
the Father for 99 Years, if he Ihould fo long live, Re¬ 
mainder to Truftees and their Heirs, during his Life to 
fupport Contingent Remainders, Remainder to the Ufe 
of Winifred for Life, Remainder to Robert the Son for 
99 Years, if he fhould fo long live, Remainder to Truftees 
during his Life, to fupport Contingent Remainders ; and 
as to the other Part, to the Ufe of Robert the Father, 
and Winifred his Wife, for their Lives, and the Life of 
the longer Liver of them, Remainder to Robert the Son 
for 99 Years, if he fhould fo long live, Remainder to 
Truftees and their Heirs, during his Life, to fupport 
Contingent Remainders, Remainder as to other Part to 
Robert the Son in Pofleffion for 99 Years, if he fhould 
fo long live, Remainder to Truftees during his Life, to 
fupport Contingent Remainders; Remainder to Mary- 
Anne for her Life, for her Jointure, Remainder of the 
whole; and as the feverai Eftares before limited,fhould 
refpe&ively determine to the firft Son of Robert the Son, 
on the Body of Mary-Anne to be begotten, and of the 
Heirs Male of the Body of fuch firft Son lawfully ill'u- 
ing, and fo to the fecond, and other Sons in like Manner, 
Remainder to the Heirs Male of Robert the Son, Remainder 
to the Right Heirs of Robert the Father, for ever. 

Robert the Father covenants, that he and Winifred his 
Wife would levy a Fine of all the faid Lands to the 
Ufes before-mentioned; and by the fame Indenture, 

\ Anne Broadfireet, by the Direftion of Robert the Father, 
grants Releafes and conveys, and he ratifies and con¬ 
firms all the Lands by the Deed of 1677, limited to 
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Her and Broadflreet, and!their Heirs, to the Ufg; of 
Robert the Father, for 99 Years, if he Ihould fo l|-ng 
live. Remainder to Truftees during his Life, to Sup¬ 
port Contingent Remainders, with other Remainders 
over. Remainder to the Right Heirs of Robert the Fa¬ 
ther, for ever, a Fine was accordingly levy’d, and the 
Marriage took Effefl, and they had Iffue William a Son, 
and Winifred a Daughter, then Winifred the Mother dies, 
and afterwards Robert the Son dies without other I flue* 

Robert the Father the 1 5th of January 170 6, makes 
his Will, and thereby devifes all his Manors, Lands, 
Tenements, and Hereditaments, in PofTeflion, Rcverfion, 
Remainder, or in Expe&ancy, whatfoever, to Charles 
Baggot and Richard Baggot , and others, and their Heirs 
in Trull, by Sale or Mortgage, to raife fo much as would 
be fufficient to pay his Debts, and the Legacies thereby 
given, and gives feveral Legacies to the Amount of 
3000 /. and upwards, and makes Mary his then Wife 
Executrix, and dies confiderably indebted. 

Some Time after his Death, William the Grandfon dies 
without Iffue, and now this Bill was brought by the 
Creditors and Legatees of Robert the Grandfather, a- 
gainft Mary his Executrix, Mary-Anne Howard and Wini¬ 
fred her Daughter, Charles and Richard Baggot, and others, 
to have a Satisfa&ion of their Debts and Legacies, pur- 
iuant to the Will of old Robert. 

The Defendant Mary-Anne Howard fets out the Inden¬ 
tures of the 9th and 10th of July 1698, and infills in 
Behalf of Winifred her Daughter, that the Remainder of 
all that was thereby limited to Robert the Father for 99 
Years, with Remainder to his Right Heirs, veiled in 
Winifred her Daughter, as Heir to William her Brother, 
as a Contingent Remainder by Purcbafe, and fo not 
fubje& to Robert the Father's Difpotal by Will; and 
whether they were, or how many, and which of them 
were fo fubje£l, was the only Queilion. 
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' Firft, As to the Lands limited to Robert the Father 
for Lift, with the laft Remainder thereof to his own 
Right Heirs, there iras little or no Queftion made of it; 
but that it was the old Reverfion in Fee in him, and 
confequently liable to be difpofed of, as he thought fit; 
but as to the other limited to him for 99 Years only, 
with fuch Remainder to his Right Heirs; there was very 
folemn Arguments how far he had a Power over it, 
and this was divided into three Points. 

ifl, Whether of thofe Lands not comprifed in the 
Deed of 1677, and whereof he was feifed in Fee in 
PofTeffion, at the Time of the Marriage Settlement upon 
his Son, Remainder to his Right Heirs, fhould be looked 
upon as his old Reverfion, and fo under his Power of 
deviling. 

idly, Whether of the Lands comprifed in that Deed 
of 1677, the Remainder to his own Right Heirs, fhould 
be looked upon to be void, and the old Reverfion veiled 
in himfelf, and fo pafs by his Will. 

3 dly. Whether the Remainder to the Right Heirs of 
the Survivor of the laid Robert and Winifred his Wife, of 
her Inheritance, limited by the Deed of 1690, were fo 
barred or deftroy*d by the Deeds of Leafe and Releafe 
of 9 and 10 July 1698, and the Fine thereupon levied 
by Robert the Father, and Winifred his Wife, as to be 
capable of being fettled to the Ufes therein limited; and 
if fo. Whether the Remainder to the Right Heirs of 
Robert the Father, was fo veiled in him, as to be fubjeft 
to his Will. 

As to the firfl Point, it was argued by the Attorney 
and Solicitor-General, and Mr. Lecbmere, that this Re¬ 
mainder to the Right Heirs of Robert the Father, was a 
Contingent Remainder, and veiled in his Right Heir by 
Purchaie, and was not Parc of the old Ufe refulting to 
himfelf, and confequently not liable to his Difpoiition 
by Will, and therefore the Sollicitor-General faid, this 
Cafe differed intirely from the Cafes of Fenwick and 
Mitford , and Pibus and Mitford, for in thofe Caic« there 

S f f f was 
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was no Difpolition at all Inade of the old Ufe duiing 
his Life; and therefore it ftill continued in him, and 
then the Remainder to his own Right Heirs, knit jnd 
confolidated with that old Ufe, which he had not difpofed 
of for his Life, and confequently his Right Heirs could 
not be Purchafors; and the Realon they conftrued the 
old Ufe to continue in him for Life, was, becaufc it 
might happen, that all the Eftates might determine 
during his Life, and then there would be no Per&n to 
take the Freehold whilii: he lived, becaufe he could have 
no Heirs 'till after his Death ; and fince it might hap¬ 
pen that all the Eftaies might determine, and he made 
no Difpofition of the Ufe during his Life, therefore the 
Ufe during his Life continued in him; and that upon 
Determination of the Intermediate Eftates being united 
and conjoined with die Remainder to his Right Heirs, 
made it one confolidated Fee in himfelf, and by Confe- 
quencc his Heirs muft take by Defcent, and not by Pur- 
chafe; but where the intire Ufe was exprefly limited 
out of him, during his Life; fo that by no Poflibility 
the intermediate Eftate can determine during his Life, 
there the Remainder to his Right Heirs is a good Re¬ 
mainder, and they fhall take by Purchafe, and not by 
Defcent; and he faid, this Difference was taken and 
agreed to by the Court in the Cafe of Tippin and Cvfon, 
4 Mod. 380, in which Cafe the Cafes of Fenwick and 
Mitforcl , and Pibus and Mitford were all cited; and here 
in the principal Cafe he has limited the Ufe during 
his Life to Tru flees, to fupport Contingent Remainders, 
and fo has difpofed of the old Ufe during his Life; and 
confequently there can be no old Ufe remaining in him 
to unite with the Remainder limited to his Right Heirs, 
and then they fhall take this Remainder as Heirs by 
Purchafe; and Mr. Lechmere laid, he having limited 
fuch Eftate to Tmftees during his Life, to fupport Con* 
tingent Remainders, the Law fhall never againft his own 
exprefs Limitation bring back the Ufe to him again 
during his Life, for then it muff take it out of the 
3 Truftees, 
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Truftees, to whom he has by exprefs Limitation given it 

during his Life; and fo having left no Ufe in himfeif 

during his Life, he|has no Eftate of Freehold to unit® 

and confolidate with the Remainder to his own Right 

Heirs, and confequently they cannot take by Defcent 

from him, but ranll: take as Purchafors, and then he 

bad no Power to fubjeft this Remainder to Debts or 

Legacies by Will. 

As to the fecond Point, Whether the Remainder to 
his own Right Heirs of the Lands comprifed in the 
Deed of 1^77, was a void Remainder, and veiled in 
himfeif as Part of * the old Ufe, this they laid was a 
much ftronger Point; for belides that, the Limitation 
to himfeif is but for 99 Years, as the former Limita¬ 
tions were, the legal Ellate of this Part of the Lands 
was Handing out in the Truftee, and then there can be 
no Pretence of any refulting Ufe to him for his Life, 
for nothing moved from him, the whole Eftate being in 
the Truftee, and pafted from him to the foveral Ufes ; 
and therefore he being a Stranger, might well limit the 
Remainder to the Right Heirs of old Robert, fo as to 
make them capable of taking by Purchafe, iince there 
could be no Ufe remaining in him after the Settlement, 
when he had none before. 

It was likewife urged ftrongly, that for another Rea- 
fon the Right Heirs mull be Purchafors of this Part of 
the Eftate; for by the Deed of 1677, theUfe wa§ limited 
to him but for Life only; and after his Death, to fuch 
Ufes, Intents, and Purpofes, as he ftiould dire £1 or 
appoint; and for want of fuch Appointment, to his own 
Right Heirs; fo that he had Time during his whole 
Life to make fuch Appointment, and confequently th« 

Eftate in the mean Time muft be lodged in the Truftees 
to fupply fuch Appointment; and then he having only 
an Eftate for Lift in thofe Lands, could not make good 
any of the Limitations in the Settlement of 1698, be¬ 
yond his own Life; for fuppofe he Ihould afterwards 
have made an Appointment purfuant to his Power, this 
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muft have taken Place of the Settlement, and defeated 
all thofe Ufes, as to this part of the Land, becaufe he 
had Power during his whole Life, tot make that Appoint¬ 
ment, and confequentiy during his whole Life the Eftate 
muft continue in the Truftees, to anfwer and fupply 
that Power* and fo 10 Co. 85, exprefs in Point. 

They urged further, that this very Settlement of 
1698, was an aflual Appointment in Purfuanceof his 
Power, for the Heir of the furviving Truftee was r a 
Party to it, and joins in the conveying thofe very Lands; 
and, *tis faid, to be by the Direction and Appointment 
of Robert Howard the Father, who had fuch Power of 
appointing; and therefore it can be taken to be no other 
than an Appointment in Purfuance of his Power; and 
then the Eftate lodging in the Truftees, to fupply and 
anfwer fuch Appointment, when he limits the laft Re¬ 
mainder to his own Right Heirs, they muft take by Vir¬ 
tue of the Appointment, and confequentiy muft take as 
Purchafors, becaufe the Eftate was lodged in Truftees to 
anfwer fuch Appointment, and the Father had nothing 
but the bare Power of appointing the Ufes, and fo can 
never derive an Eftate by Defcent to his Heirs, when he 
had no Fee nor legal Eftate in himfelf; but a bare 
Power of appointing the Ufes, which muft after draw 
out the Pofteflion from the Truftees according to thofe 
Ufes. 

As tt> the third Point, it was argued, that the Re¬ 
mainder of Winifred *s Inheritance limited to the Right 
Heirs of her and Robert her Husband, was a Contingent 
Remainder; and Robert the Father being the Survivor, 
the lame veiled in his Right Heirs by Purchafe, and con¬ 
fequentiy not fubjeft to his Difpofition by Will; and 
they infilled, that the Fine levy’d by Robert the Father 
and Winifred his Wile, in 1698, had not barred or de* 
ftroy’d this Contingent Remainder, becaufe of the inter¬ 
mediate Eftate Tail to Robert the Son, which was fuf- 
ficieqt to preferve it; and then the Fine inured only as a 
l Grant 
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Grant of what they might lawfully Grant, and did not 
any Ways touch or affe£f this Remainder. 

On the other Sidfc, it was argued by Sir Thomas Poms, 
Serjeant Pratt, and Sir Peter King, as to the fir ft Point, 
that this was within the Reafon of the Cafes of Fenwick 
and Mttford, and Pibus and Mitford, and that here was a 
refulting Ufe to him during his Life, becaufe it might 
happen, that all intermediate Eftates might determine 
before his Death; for fuppofe the Truftees during his 
Life, to fupport the Contingent Remainders, fhould for¬ 
feit their Eftatc, and all the other Eftates, determine, 
what then would become of the Freehold during his 
Life, for his Heirs could not have it; and therefore he 
himfelf muft have it, as part of the old Ufe undif- 
pofed of, which being conjoined with the laft Limi¬ 
tation to his Right Heirs, will make an entire Fee in 
himfelf, and confequently his Right Heirs cannot be 
Purchafors, no more than if he had made no Limita¬ 
tion at all of the Fee. 

As to the fecond Point, it was argued, i ft, That the 
laft Limitation in the Deed of 1677, being to the 
Truftees and their Heirs, in Truft for Robert and his 
Heirs, was executed to him in Poffeffion, as abfolutely 
as if it had been faid to the Ufe of him and his Heirs; 
for the Statute makes no Difference between an Ufe 
and a Truft, but mentions them both promifquoufly, 
and this, upon reading the Deeds, fcemed to be given up 
as a clear Point. 

idly. Admitting it ftiould not be fo, but that the 
legal Eftate continued in the Truftee ; yet in a Court 
of Equity it muft be looked upon, as if he himfelf had 
been in a£tual Poffeffion, and made fuch Settlement; 
for that a Truft in this Court was guided by the fame 
Rules, and capable of the fame Limitations as the PofTef- 
fion was at Law, and no Manner of Difference be¬ 
twixt them. 

3 dly. That ’till an Appointment made, it was tp the 
Ufe of him and his Heirs, and an Appointment was 

T t t t always 
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always wanting ’till it was made, and then he had good 
Power to difpofe of and fettle the Remainder of thofe 
Lands to the Ufes in the Marriage Settlement, becaufe 
there was no Appointment thereof before, and confe- 
quently nothing to hinder him from difpofing thereof, 
as he thought fit. 

4 thly. Admitting this Settlement of 1698 fhould be 
conftrued to be an Appointment purfuant to his Power; 
yet it was only a partial one, and made no Difpoiition 
of the whole Ufe during his Life; for if the Truftees 
to fupport Contingent Remainders fhould forfeit their 
Eftate, or have joined with thofe in Remainder in con¬ 
veying their Eftate, and then all the intermediate Eftates 
had determined, here would have remained an indif- 
pofed Ufe during his Life; for of that he has made 
no Appointment, and then that being united with the 
laft Limitation to his Right Heirs, makes an intire Fee 
in himfelf, and confequently his Heirs muft have taken 
it by Defcent, and not by Purchafe, and then he had 
good Power over it, and the Difpoiition by his Will 
muft ftand. 

As to the third Point, it was argued, that this Fine 
by the Husband and Wife in 1698, deftroy’d or gave 
away the Remainder to the Right Heirs of the Survivor 
of them, becaufe they both joined in it; and in Al¬ 
bany's Cafe, 1 Co. it is faid, that a Feoffment deftroys 
all Rights, all Titles, all Poilibilities, both prefent and 
future; and if a Feoffment has that Force, much more 
has a Fine, which is of fo much a higher Nature. 

idly , That this Fine eftops the Heir to claim this 
Eftate againft the Fine of his Anceftor, he cannot fey. 
Panes Finis , isfc. but is thereby totally barred and 
eftopped from claiming it. 

3 dly, That this was no Contingent Remainder, or if 
it was, yet Roben the Husband furviving, the Contin¬ 
gency was then at an End, and his Heirs muft take it ; 
but he having an Eftate for Life therein, they could only 
take it by Defcent, for then the whole Fee was veiled 
3 in 
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in him, and confequently he had good Power to fub- 
je& it by his Will to the Payment of his Debts and 
Legacies. I 

My Lord Keeper after all, ordered a Cafe to be Rated 
upon thefe feveral Points out of the Deeds, and then he 
would confider of them, and give his Opinion, and if it 
were neceflfary would defire the Afliftance of fome of 
the Judges in it 5 but he inclined ftrongly, that old 
Robert had Power to fubjeft all thefe Lands by Will, as 
his old Reverfion undifpofed of, and at laft faid, they 
might argue to the contrary from Sun riling to Sun 
fetting, they would not change his Opinion. 
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Cafe 256. 


King verfus Withers. 


Redhjui is ^ I ' HIS Caufc came to be heard by Confent, and 
to lii& Son, 1 upon opening the Cafe, appeared to be this: The 
ht ar f)ebtT lh Defendant’s Father, by his Will in Writing, duly attefted, 
devifed to the Defendant (who was his Heir at Law) 
2S oo/.tohis an( J to his Heirs, all his Lands, Tenements, and Here- 
Jh^AgTof 1 ditaments in the County Berks (except fuch and fuch 
riag^jirovi- Parts thereof) charged and chargeable with the Sum of 
i 1 ?(houid if 2 5 °° I* t0 Daughter (fince married to the Plaintiff) 
many in the at her Age of 2i Years, or Marriage, which Ihould firll 
herMothe^* happen^, and devifed the excepted Lands in Truft, to be 
ooStuin 1 lold for the Payment of his Debts, provided if his faid 
Writing, Daughter fhould marry in the Life Time of her Mother, 
to ceafe, and without her Confent firft had in Writing, then 500 /. 
toward'Pay- Part °f the faid 2 500 /. fhould ceafe, and fhould be 
Dcbts° f The a PP^ e ^ towards Payment of his Debts charged on the 
Daughter at- faid excepted Lands; and appoints his Wife to be 
m^iwwith- Guardian of his Daughter, and makes her Executrix 
Z'/c™"* and fc- 

fent, the whole Portion fhall be raifed, for it was veiled in her at the Time of the Marriage. 

The Daughter attains her Age of 21 Years, and after¬ 
wards, without the Confent or Privity of her Mother, 
3 intermarries 
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intermarries with the Plaintiff, who was a Gentleman of 
fome Eftate, and called to the Bar, but had made no Settle¬ 
ment or Provifion foj his Wife ; and therefore the Defen¬ 
dant the Heir at Law refufed to raife or pay any Part of his 
Sifter’s Portion, and inlifted likewife, that by her Mar¬ 
riage, without her Mother's Confent, 500 /. part of her 
Portion was become forfeited ; whereupon the Plaintiffs 
brought this Bill to have the whole Portion raifed and 
paid*by a Sale of the Lands charged therewith. 

For the Plaintiffs, it was inlifted, that upon the 
Daughter’s attaining her Age of 21 Years, the whole 
Portion became vetted in her, and that Ihe might then 
have demanded it; and though (he afterwards married 
without her Mother's Confent, yet that could not diveft 
or bring back the Portion, which was before vetted and 
fettled as an Intereft in her; for that Confent in all 
Reafon could be carried no farther than during her 
Minority, or until lhe attained the Age of 21 Years, 
during which Time lhe was appointed to be under the 
Tuition and Guardianlhip of her Mother; and therefore 
fo long it might be reafonable to reftrain her from 
marrying without her Mother’s Confent, but not after; 
and tho’ the Words are, if lhe marries without her Mo¬ 
ther's Confent, during her Life; yet that mutt be taken 
only, if her Mother be living during the Time fuch Con¬ 
fent was requilite, that is, during her Minority, for which 
Time lhe was to be under her Mother’s Guardianlhip; 
but upon her attaining her Age of 21 Years, the Power 
of the Mother as Guardian ceafed, and confequently it 
was never intended to confine her beyond that Time to 
her Mother's Confent in Marriage. 

That here was no Devife of the 500 /. over, and 
therefore it mutt be taken to be only in Terrorem, ac¬ 
cording to the Refolution in Fry and Porters, 1 Vent, and 
confequently the Plaintiffs ought to have the whole 
Portion railed by Sale of the Lands charged therewith, 
unlefs the Defendant ihould otherwife provide for the 
Payment thereof. 

U u u u On 
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On the other Side it was urged for the Defendant, 
that Cujus eft dare , ejus eft difponere , that a Man may 
impofe what Terms and Conditions (he thinks fit in the 
difpofal of his Ettate, that here he has ex prefly made 
the Mother’s Confent requiiite during her Life; ana to lay, 
that the whole Portion vetted in the Daughter upon her 
attaining her Age of 21 Years, js nothing to the Purpofe; 
for tho’ it did, yet, without Queftion, the Condition 
may bring it back again, as if a Feoffment in Fee be made 
upon Condition, here the Ettate is vetted; yet the breach 
of the Condition will fetch it back again out of the 
Feoffee; and when the Devifor has, in exprefs Words, 
reftrained her from marrying, without her Mother's 
Confent, during her Life, you won't furely reject this 
Condition, and give her the whole Portion, without any 
Regard to her obferving the Terms of it; befides, here 
is a Devife over; for upon her Marriage without her 
Mother’s Confent, the 500 /. is to go towards Payment 
of Debts, in Cafe of the other Part of the Tettator's 
Ettate made liable thereto; and tho’ there were no fuch 
Devife over, yet the 500 /. is forfeited by her Violation 
of the Condition annexed to it; and fo it was held in 
the Cafe of Bennet and Lord Salisbury. 

Lord Keeper. This Portion did not veft in the Daugh¬ 
ter prefently, for it is not given to her generally to be 
paid, or payable at fuch a Time; but 'tis given to her, 
at her Age of 21 Years, or Marriage; fo that before 
that Time, no Interett or Right to it vetted in her; but 
here fhe has attained the Age of 21 Years; this is not 
a Perfonal Legacy, but is to be raifed out of Lands, 
and therefore mutt have the fame Confideration as a 
Devife of the Lands would have. And I think the 
Rule, that where there is no Devife over, that the Con¬ 
dition {hall be taken only in Temrem , is a great deal too 
wide, for here in Effeft is no Devife over; for tho’ it 
be to go towards Payment of Debts, yet here appears 
to be no Creditors concerned, none that are in Danger 
of lofing their Debts; and therefore I (hall confider it 
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as it Hands, upon the Condition itf elf; and I think in 
this Cafe the Plaintiff muft have her whole Portion* 
for the Teftator hai appointed two Times, Marriage, or 
21 Years, to entitle her to it, and which foever of them 
firft happened, gave her a Right to demand it; and here 
fhe has attained her Age of 21, and that fingly gives 
her a Title to it; indeed*, if Ihe had married before that 
Age, (he muft have had her Mother’s Confent, othervvife 
ftie was to lofe 500 /. but when fhe attains that Age, and 
marries after, her Title to the whole, which was compleat 
by her attaining that Age, is not to be impeached after, 
by her Marriage without her Mother’s Confent; for, as 
her Marriage with her Mother’s Confent, was one Title, 
fo her attaining her Age of 21 Years, was another, and 
which foever of them firft happens, entitles her to her 
whole Portion; and Ihe having attained the Age of 21 
Years firft, her Title to the Portion refts wholly upon that; 
and therefore there muft be a Decree for Sale of fo much 
Lands, as will be neceffary for that Purpofe, unlefs the 
Defendant will otherwife fecure the Payment of it; 
but the Money when raifed muft be brought before the 
Mafter, ’till the Plaintiff ihall have made fome Settle¬ 
ment upon his Wife, for which Purpofe, he is likewife 
to bring his Title Deeds before the Mafter, to fee what 
Provifion he can make for her. 




Kitfon verfus Kitfon & at. 


Cafe 2J7 


F Rancis Kitfon , Coachmaker, being a Citizen and 
Freeman of London , and feifed of a good Real Eftate, 
and alfo poffeffed of, and intitled to a confiderable herHusbanJS 
Perfonal Eftate, makes his Will the 20th of Sept. 171 1 ,^ 1 ^%- 
and thereby devifes to his Wife, Anne Kitfon , the Plain- 
tiff, for her Life, all his Lands, Tenements, and Eftate declared ill 
whatfoever, at Ingville-Green in the County of Surry 5 the 
and after her Death, he devifes the fame to his Nephew 
Edward Kitfon of Henley , and his Heirs for ever, and 
after feveral Legacies $id Bequefts, he goes on, Item, As 
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to the Houfe wherein I now dwell, together with all my 
Stock of Timber, and other Stock, Goods, Chattels, 
Debts, and Pcrfonal Eftate whatfoevet, and wherefoever, I 
give and devife to my faid Wife Anne Kitfon, for her 
Life, with Power for her to difpofe of 500 /. Part thereof^ 
at her Death; and after her Death, I give and devife all 
my faid Stock, Goods, Chattels, and Perfonal Eftate, 
except the faid ?oo /. to and amongft my Sifter Elizabeth 
Kitfon , Elizabeth Thorp , and feveral others of the defen¬ 
dants ; he likewife gives to his Wife for her Life all his 
five Houfcs in Hedge-Lane ; and after her Death he 
gives the fame to his faid Nephew Edward Kitfon , his 
Executors and Adminiftrators; and makes his faid Wife 
and Mr. Robins Executors, and dies. 

Mr. Robins alone proves the Will, and the Widow 
brought this Bill againft him, and alfo againft the faid 
Edward Kitfon , Elizabeth Kitfon , and the reft of the 
Refiduary Legatees, and alfo againft one Edward Kitfon , 
who was Heir at Law to the Teftator, to eftablifti the 
Will, and to have the Lands and Eftate of Ingville-Green 
quieted to her for Life, and likewife the five Houfes in 
Hedge-Lane , and likewife to have one Moiety of the 
Perlonal Eftate, and her Widows Chamber, as her own 
for ever, by Virtue of the Cuftom of London , as a 
Freeman’s W idow, there being no Children, and to have 
the other Moiety of the Perfonal Eftate for Life, by 
Virtue of the Will, and the Power of difpofingof 500/. 
thereout at her Death. 

The Defendant Robins anfwered, and fubmitted to do 
as the Court lhould dire&. 

The other Defendants likewife anfwered and infilled, 
that the Plaintiff ought to make her Eledion to take 
either by the Cuftom of London , or by Will, and not 
by both, and brought a Crofs Bill fpr that Purpofe, and 
to have an Account; and as to Edward Kitfon y the Bill 
was, that in Cafe the Widow lhould ele& to take by the 
Cultom, that he might be Jet into the immediate Poftef- 
fion of the Eftate at IngvilU'Qreen , and the five Houfes 

3 


In Guria^Qancellar'ta: 353 

■. . . ... ■ ■ % "" a ■ i; — ■. ■ ■ 

in Hedge-Lane; and that, as to the reft; in Cafe of fuch 
Ele&ion, they might have a Moiety of the Perfonai 
Eftate forthwith, j 

For the Widow it was infifted, that as to the Eftate of 
Inheritance at Ingville-Green , fhe had brought the Heir 
at Law before the Court to eftablifti the Will againft 
him, and alfo againft the Devifee in Remainder, and 
that there could be no Colour to take away her Eftate 
for Life in that Part of the Eftate, being exprefly and 
fpecifically devifed to her for Life, and the Devife 
thereof collateral and independent of the Devife of the 
Perfonai Eftate. 

As to the Perfonai Eftate, it was infifted, that the 
Teftator muft be fuppofed to know, that he was a Free¬ 
man, and that as fuch he had no Power at all over a 
Moiety thereof ; but that by his Death the fame veftecf 
in his Widow as her own for ever, and confequently 
when he devifed all his Perfonai Eftate, that could be 
intended no more than he had a Power over, which was 
his own Moiety ; for as to the other Moiety, it was 
none of his to difpofe of, nor could he by his Will make 
better or worfe his Wife’s Title thereto; therefore his 
Devife of all his Perfonai Eftate mull be meant, all he 
had a power over, all he could give, not what the Cuftom 
of London had already given her ; and confequently fhe 
rauft take her own Moiety by the Cuftom, and the other 
by his Will. 

On the other Side it was argued, that the Plaintiff 
was very unreafonable in her Demands, that in this 
Court, wherever a Perfon had a Debt owing to him, and 
the Debtor by his Will gave any Thing which was equi¬ 
valent, to, or more than the Debt, it had always been 
allowed tp go in Difchargeand Satisfaflion of the Debt, 
much more in this Cafe of the Cuftomary Part, which 
was in the Nature of a Debt, or Demand out of the 
Teftator’s Perfonai Eftate; and therefore when he gives 
her all his Perfonai Eftate for Life, it muft be fuppofecf 
he intended it in Satisfa&ion of her Moiety thereof due 
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by the Cuftom of London ; that *tis plain in this Cafe, 
that he intended her the Power of difpoiing of 500 /. 
only of his Perfonal Eftate, and no more, for he not 
only gives her no more to difpofe of at her Death; but 
when he comes to difpofe of the Reiidue, takes it up 
again, and fays, all the reft of my Perfonal Eftate, ex¬ 
cept the faid yoo /. I give and devife to the Defendants, 
fo that it is plain he intended fhe (hould have Power 
to diminilh or leifon his Perfonal Eftate, no more than 
that 500 /. only. 

And tho* this Devife could not debar or exclude her of 
her Cuftomary Parr, if fhe thinks fit to ele£t it, yet fhe 
ought not to take both; and of this there can be no 
Doubt, fince the Cafe of Heron and Heron , where Sir 
Jof. Heron had canton’d out his Real and Perfonal Eftate 
amongft his Wife and Children; and after his Death, 
my Lady Heron would have had, not only what was fo 
given her by her Husband, but alfo her Cuftomary Part 
as a Freeman's Widow; but was decreed by my Lord 
Chancellor Confer to make her Ele£lion, and that ihe 
ought not to claim both; there was likewife a Cafe 
cited between Lawrence and Lawrence to the fame Effect. 

My Lord Keeper was clearly of this Opinion, and 
pronounced his Decree accordingly; but held, that as to 
the Eftate on IngviIle»Green, that had no Dependance 
upon, or Relation to the Devife of the Perfonal Eftate ; 
but that notwithftanding fhe made her Election (as (he did 
in Court, to take by the Cuftom) yet that the Devife of 
that Eftate to her continued good for Life; tho’ it was 
urged by Mr. Vernon and How, that upon her eleding 
to take by the Cuftom, ihe ought to have no Benefit at 
all of the Will; but that Edward Kitfon the Deviiee in 
Remainder ought to be let into the PofTeffion of that 
Eftate immediately. 

But his Lordfhip held otherwife; and as to the five 
Houfcs in Bedgc-Lane, they being Leafehold, were de¬ 
creed to come in with the reft of the Perfonal Eftate, 
and to be fold, and the Money to be divided accor- 
2 dinglyj 
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dingly ; but as to them the Court feems not to have ap¬ 
prehended the Cafe rightly; for they being exprelly 
given the Widow j for Life, and after her Death to 
Edward Kitfon , together with the Eftate at Ingville-Green , 
they ought, as it feems, to have gone accordingly; for 
by the Decree for Sale of them, the Remainder to Ed¬ 
ward Kitfon is deftroy’d, # which furely the Court never 
intended, whatever they thought fit to do as to the 
Widow’s Eftate for Life therein; and if the Eftate for 
Life to the Widow, of the Lands of Inheritance, were 
good, it feems fo inuft the Devife of thofc Houfes too, 
being exprefly devifed to her before he came to the Ref- 
duum, otherwife there is an Injury done to Edward Kitfon $ 
Remainder therein; but this was not taken Notice of, 
or explained to the Court. 

There was another Point in this Cafe, which was 
this, Francis Kitfon about three Years ago purchafed the 
Remainder of a Term for iooo Years in an Eftate at 
Egbam , of one Booth , which Booth had a Decree of 
Foreclofure, againft one Jane Readings the Heir at Law, 
that upon Payment of 20 /. to be put out by the Senior 
Mafter of the Court of Chancery, the faid Jane Reading 
ftiould within fix Months after fhe came of Age, rcleale 
and convey the Inheritance, and Equity of Redemption 
to Booth, his Heirs and Affigns, unlefs Caufc within fix 
Months after flic came of Age ; this Term was aifigned 
to the Defendant Robins, in Truft for Mr. Kitfon, to at¬ 
tend the Inheritance when it ftiould be convey’d; but 
the 20 /. was never paid, and no Conveyance as yet 
made of the Inheritance; and whether this ftiould be 
looked upon as Real or Perfonal Eftate, was fubmitted 
to the Court, and held, that by Reafon of the Decree, 
and a Covenant from Booth for that Purpofe, it muft be 
deemed to be an Eftate of Inheritance, and the Widow 
muft; have it for Life ; and fhe to pay one third Part of 
the 20 /. and Edward Kitfon the Devifee in Remainder, 
two Thirds, with Intereft proportionably, from the Time 
it ought to have been paid, Booth being become Inf ilvent. 

After- 
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Afterwards, on a Rehearing before Lord Chancellor 
Parker, the Houfes in Hedge-Lane were decreed to 
Edward Kitfon after the Widows De^th, and her Reprc- 
fentatives to be recompenced out of the Perfonal Eltate 
of the Refiduary Legatees, that is, as (he renounced the 
Will, Edward Kitfon was let into the PolTeffion of thefe 
five Houfes immediately, and the Widow was to have a 
Moiety of the Value thereof out of the Moiety of the 
Teftator’s other Perfonal Eftate, which belonged to hjs 
Refiduary Legatees immediately by the Wife’s removing 
the Will and claiming by the Cuftom. 
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Greenhill verfiis Waldoc. 


Cafe 258, 


I N this Cafe upon a Marriage Settlement after the By^Marri „ 
common Limitations to the firft and other Sons, q age Settle- 
Term was limited toTruftees for 300 Years, in Truft, was limited 
upon Failure of IfTue Male, to raife with all convenient £, 

Speed, out of the Rents and Profits, or by Mortgage or gjjj**^* 
Sale, 3000 /. for Daughters Portions, if more than one, 3000 ’. for 
tojbe equally divided between them; and if only one, 
fhe to have the whole 3000 /. and to be paid to fuch S«riagt 01 
Daughter or Daughters, at their refpe&ive Ages, of 1 8 J n h d e 
Years, or Days of Marriage, which fhould firft happen, dk, living 
after the Death of the Father or Mother; they have Daughters 

IfTue two Daughters only, and no Son, and the Father £ * f * 

by his Will taking Notice of this Provision for his the Father 
Daughters, devifes to them 500 /. apiece more, to be ved the Mo- 
paid at the fame Time as their original Portions were 
payable ; but in Cafe either of them died before the Age a by d 
of 18 Years, then the additional Portions of 500 /. the Fatih’s 
apiece to both was to ceafe: The Father and Mother ^SeSed 

Y v V v hnrh to the,n J' a >" 

X / / / DDm able at the 

fame Time, 

with theit Original Portions ; but the Eftate was devifed to J. S. one of the Daughters, being married, 
and being of the Ag>- of 20: Held on het Bill, that ihe mull haw Maintenance fiom the l ime of 
her Father’s Death, ’till the Portion became due, and from thence iBttftutu 5 f r Cent, till paid. 
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both die, the Daughters being then about 15 or 16 
Years of Age, the Plaintiff Intermarries with one of 
them, and ihe being now about 20 Years of Age, this 
Bill was brought againft the Defendant, Brother and 
Devifee of the Eftate charged with thefe Portions, and 
againft the Truftee of the Term, to have the Portion 
raifed, and Intereft from the Death of the Earlier. 

It was infilled, that this was but reafonable, in re¬ 
gard the Father and Mother dying before the Portion 
became payable, there was Maintenance provided for 
them in the mean Time, and it might have happened, 
that the Daughters might have been but two or three 
Years of Age at the Death of their Father and Mother; 
and if this Court in fuch Cafe would not help them to 
a Maintenance, 'till their Portions became payable, they 
muft Starve; that they were Heirs at Law, and difin- 
herited ; and therefore, if by any Conftruflion they can 
be helped, this Court would do it; that here the Portions 
are diredded to be raifed with all convenient Speed ; and 
if they had been raifed prefently after the Father and 
Mother's Death, the Brother and Devifee could net com¬ 
plain, for his Eftate was liable to the railing of them 
prefently, then when the Portions are raifed, who is to 
have the Intereft, for they have nothing to do with it in 
their own Right; nor the Brother arid Devifee, for he has 
the Eftate, and no Wrong is done to him; and therefore 
Purely in fuch Cafe the Daughters themfelves would be 
entitled to it; lo in this Cafe, tho’ they are now above 
18 Years of Age, yet they ought to have Intereft from 
the Time their Portions became raifable. 

On the other Side it was infilled, that here was no 
Direftion for Intereft or Maintenance till their Portions 
became payable; that this was the Agreement of the 
Parties at the Time of the Settlement, and could not be 
broke into; that if there had been no Portions at all 
provided for them, they might have had Reafon to com¬ 
plain, but could not have been relieved; that in this 
Cafe, their Portions did not veil 'rill 18, or Marriage, 
3 there 


.. 



_ In Curia ^ancellaria. 

there being a Claufe, that if* either died before that 
Time, the Survivor was to have her Share; and if both 
died before that Time, the Whole Portion was to fink 
in the Inheritance; 4 that it being contingent, whether 
both or either of the Portions would become payable, 
neither could veft ’till the Contingency happened as to 
both, that tnefe Additional Portions of 500 /. apiece by 
his Will were in lieu oF Maintenance, and the Eftate 
ought not to be further charged. 

# But my Lord Chancellor was of Opinion, that they 
ought to have either Intereft or Maintenance from their 
Father’s Death (he being the Survivor) and thought it 
much the fame, whether it were called Intereft or Main¬ 
tenance ; that the Father never intended they Ihould 
Starve ’till their Portions became payable, and therefore 
fent it to a Matter to fee what was reafonable for their 
Maintenance from the Time of their Father’s Death, 
and decreed the original Portions to be raifed by Sale, isfe. 
with Intereft at 5 /. per Cent, from their refpe&ive Ages 
of 18 Years, unlefs the Brother Ihould by Payment pre- 
vent fuch Sale, and would allow but 5 /. per Cent, being 
charged on Land, tho’ it was prefled to have 6 l. pet 
Cent. 
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cafc Loeffes verfus Leuven & aP. 

where a ^TN this Cafe the Queftion was. Whether the Plain- 
deemed VO- X tiffs? who were Creditors of one Eyton, ihould have 
SHT* the Benefit of a Bond for Payment of i 500 /. entred 
IE? &e " * nt0 b y one B a yb to Eyton, or if the faid Bond ihould 
be looked upon to be voluntary and fraudulent, as 
againft the Creditors of Bayly, who were Defendants ; 
and they to be accordingly firft fatisfy’d out of Bayly s 
AlTets, they being Creditors only by fimple Contrafl, 
and as to that, the Cafe appeared to be thus. 

One. Mafon a Vintner, and Freeman of London , made 
his Will about 24 Years fince, and thereby devifed one 
third Part of his Perfonal Eftate to Letitia his Wife, and 
the other two Thirds to his Children* and died, leaving 
only two Daughters, Letitia and another, who after¬ 
wards died Inteftate and unmarried. Letitia the Widow 
afterwards intermarried with Bayly, who was a Vintner 
Jikewife; and the Widow, as well before Marriage, as 
ihe and her Husband after Marriage continued to em¬ 
ploy the whole Stock left by Mafon in carrying on of 
their Trade, without making any Diftribution or Divilion 
to the Children. 
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Some Time after, upon a Treaty of Marriage to. be 
bad between Letitia the Daughter and Eyton (the other 
Daughter being tfyen dead) a Computation was made of 
what Fortune would be coming to Letitia the Daughter, 
and the lame appearing to be Ihort of what Eyton ex- 
pe&ed, Bayly agreed to make up her Fortune the Sum 
of 4000 /. but there was no Writing or Memorandum 
of it under Hand ; but Bayly did afterwards pay all but 
j. 500 /. of the Fortune agreed on. 

About four Years after the Marriage, Bayly makes his 
Will, and at the fame Time prepares a Bond to Eyton of 
3000 /. conditioned for the Payment of 1 jco l to him 
at fuch a Time; and then fends for Eyton, and his Wife 
lhows them the Bond and Will, whereby he had likewife 
given them a Legacy, but never delivers the Bond to 
Eyton, or his Wife, but kept it in his own Cuftody ; and 
Bayly fome Time after dying fuddcnly, this Bond was 
delivered over to one Owen, who was a Defendant, to be 
kept by him as an indifferent Pcrfon, ’till it ihould ap¬ 
pear how Things were like to go. Bayly dying conlidera- 
bly indebted, his Executors renounced, and Adminiftra- 
tion with the Will annexed, was granted to the Defen¬ 
dant Lewen, as Principal Creditor for about 2000 /. by 
Simple Contrafl; and Bayly was likewife indebted to 
feveral others by Simple Contrail; afterwards Eyton 
becomes a Bankrupt, and this Bond of 150? /. was 
afligned by the Commifiioners to the Plaintiffs, who were 
his Creditors; fo this Bill was brought to have the Bond 
delivered to the Plaintiffs, and to have an Account of 
Bayly s Perfonal Eftate, and Satisfa&ion thereout for the 
faid 1000/. feveral Proofs were read on the Plaintiff's 
Part, to prove the due Execution of the Bond; and 
that feemed to be out of all doubt, Eyton and his Wife 
likewife being examined as Witneffes* by Order of the 
Court, did, both by their Anfwer and Depolitions fwear 
the Agreement by Bayly , to be, to pay or fecure 4000 /. 
for the Wife’s Portion. 
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On the other Side it was proved, that if this 1500 /. 
fhould be taken out of Bayly s Aflets, there would not 
be enough to pay above 4 s. 6 L in, the Pound to his 
Creditors, fo the only Qpeftion was, Who Ihould have 
the Preference ? 

But another Queftion Was made, Whether the dead 
Daughter’s Portion Ihould furvivp wholly to the other 
Daughter, or be diftributed between her and her Mother 
according to the Statute, and as to this a Difference was; 
taken and agreed by the Court, that as to the Orphanage 
Part which belonged to the Daughters, by the Cuftom of 
London the Survivor Ihould have the whole, even after a 
Diviiion and Partition made between them; but as to the 
Teftator’s Part devifed to them, that was under the Di- 
re£lion of the Statute as a Legacy, and muff be diftri* 
buted between the Mother and furviving Daughter ac* 
cordingly. 

And as to the other Point, the Court was of Opinion,' 
that this Bond was to be looked upon as voluntary againft 
the Creditors of Bayly ; but my Lord faid, that the 
Agreement to pay or fecure 4000 /. in Coniideration of 
the Marriage, though it were only by Parol, and by 
Confequence not binding within the Statute of Frauds 
and Pajuries, yet it was binding in Confidence; and 
therefore fo far as Bayly afterwards executed that Con* 
trad, by Payment of Part of die Money agreed upon, 
it was an effe&ual Performance, and not to be fet aiidc 
in a Court of Equity, and he never would call that 
fraudulent which was juft; but as to the x 500 /. Bond, 
you cannot tack that to the Parol Agreement, fo as to 
make it any Evidence in Writing of that Agreement, or 
as a Performance of it, for that appears to have been 
given four Years after, and without any Application of 
Eyton or his Wife; beiides, if it had been intended to be 
in Execution of die former Agreement, ’tis natural to 
conclude it would have been immediately delivered over 
to the Obligee, or his Wife, which here it was not; but 
Bayly the Obligor always kept it by him, it was made at 
3 ‘ ~ the 
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the fame Time With his Will, jfliown to them at die fame 
Time with his Will* and after his Death found with his 
Will; and therefore he could take it no otherwife than 
in the Nature of a Legacy, and voluntary; and there¬ 
fore decreed an Account to be taken of Bayl/s Perfonal 
Eftate, and that to be applied in the firft Place towards 
Payment of his bwn Creditors, and if ahy Surplus re¬ 
mained, the Plaintiff were to come in for a Satisfaction 
of their Bond in the next Place before the Legatees of 
Bayly, and Cofts on all Sides to come out of Baylya Per¬ 
fonal Eftate, he being the OccaGon of this Suit; but the 
Plaintiffs thought there would be no Surplus at all; and 
therefore defired a farther Day to confider whether they 
would not choofe to have their Bill diimifs’d, rather than 
enter into the Acpount, and my Lord Chancellor gave 
them Time accordingly to confider of it* 
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c* 260. Symondfon verfus Tweed. 

a Court of T N this Calc the Court declared, and the Council 
Decree a'spe- agreed likewife, that if a Man brings a Bill for a 
3 MK: Specifick Performance of a Parol Argument, fetting forth 
Senf K be Subftance of it in his Bill, and the Defendant by his 

f« Kifand ^nfwer confefTes the Agreement, that the Court may 
confefferiV in fuch Cafe decree an Execution thereof, notwithftand- 
Anfwer * ing the Statute of Frauds and Perjuries, becaufe the De¬ 
fendant confefling the Agreement, there can be no 
Danger of Perjury from contrariety of Evidence, which 
was the only Mifchief that Statute intended to obviate/ 
But in the principal Cafe the Defendant had not, by 
his Anfwer, confeffcd the Agreement charged in the Bill, 
which was only by Parol, to fettle fome Lands and 
Houfes on the Plaintiff in Coniideration of his marry¬ 
ing the Defendant’s Daughter, and therefore the Bill was 
difmifs’d ; and it was laid, in all Cafes where the Court had 
decreed a Specifick Execution of a Parol Agreement, yet the 
fame had been fupported and made out by Letters in 
'Writing, and the particular Terms ftipulated therein as a 
Foundation jbr their Decree, otherwise the Court would 
never carry fuch an Agreement into Execution. 
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Cafe 25 n 


T HE Plaintiff' was Affignee of a Commiffion of 
Bankruptcy illt^d out againft one Bofuil, who 
was a Gun-Powder MakeL and had contra&ed with the 
Defendant for as much palt-Peter as came to 244 /. but 
not having ready Money to pay for the fame, propoied 
to make him a Mortgage of an Eftate he had in his own 
Poffeffion, by Way of Security for the Money, and in 
Order thereunto left with the Defendant the Tide Deeds 
to get the Aflignment drawn 5 the Defendant carried the 
Deeds to an Attorney, to look into the Title, and draw 
the Aflignment, and the Attorney kept them by him for 
fomo Time, and then died, without having drawn the 
Mortgage; after which, the Defendant carried the Deeds 
to a Scrivener for the fame Purpofe; but before the 
the Aflignment was perfected, the Plaintiff became a 
Bankrupt. 

And now the Plaintiff, Affignee of the Commiffion, 
brought this Bill to have the Deeds delivered up, that fo 
the Eflate might be fold for Satisfaction of the Creditors. 

The Defendant infifted on the Matters aforefaid, and 
his Council urged, that this was more than a Pledge 
of the Writing, that an Aflignment was intended to have 
been made; and if it had been made, this Court would not 
have taken it from him, without Payment of the &oney; 
that its not being made was an Accident, occafioned by 
the Death of the Attorney, and this Court often relieves 
Accidents; and therefore the Plaintiff ought not to have 
the Deed without Payment of the Money. 

But the Court decreed the Deeds to be brought before 
the Matter, and to be delivered by Schedule to the Plain¬ 
tiff ; but, Note> No Reafon was given for this Decree. 
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Cafe26A Andrews verfus Cradoch 

AnyPeifon Tn this Cafe it was faid by Council, and agreed to by 

may as Fro- ■ . . J . . 7 , o J 

ektin Amy, X. the Court, that any one may^brmg a Bill as Procbein 
iSheName 1 Amy to an Infant without his Gronfent, becaufe it is at 
but*can’t^n t> ^ 1S t ^ lat brings it to be aafwerable for the Event; 
the Name of but none can bring a Bill in the Name of a Feme 
vert without Covert, as her Prochein Amy , without her Confent; • ar\d 
h« content, jf f uc h Bill be brought, upon her Affidavit of the Matter, 
it will be difmifs’d. 
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Eaft-India Company verfus Clavel, & al’. 0 ^- 2 ^ 

S IR Edward, Littleton being appointed by the Eaft- a. agrees 

India Company to go as Prefident to the Bay of ’ 

Bengali , and to tranfaft and manage all the Affairs of “ 

the Company, there does, by Articles dated 16 th of Jan. Hen£al , and 

1698, for himfelf, his Executors and Adminiftrators, a‘Bonder* 

covenant and agree with the Company* and rheir Sue- 

ceflois, to depart with the firft Ship that fhould fet Sail Performance 

for that Place; and after his Arrival there, he would biu lit Pc >re be 

faithfully, and to the utmoft of his Skill and Power &t- 

tranfa£f and manage all Things in Relation to the Com- 

pany, for their Benefit and Advantage, and would not and aiming 

imbezil, mifemploy, or convert any of the Goods, or he'd^S* 

Effe&s of the faid Company to his own Ufe, with fe- 

veral other Covenants relating to his Fidelity and good 

Behaviour in the faid Employment; and at the fame railing of 

Time Sir Edward Littleton wiih Sir Strenjbam Mafters and 

Mr. Shepherd as his Sureties, became jointly and feverally 

bound in a Bond of 2 coo /. Penalty, conditioned for wards mar- 

J nr r^d .7- 3 

1 CriOr- Gentleman of 
700 /. pr 

Ann. who before the Marriage was advifed by Council, that the Portion was fiifflciemly fi-cured, 
and who, afterwards on her Death, had on her Rcqueft exj-ended 400 /. or her Funeral, but ne\ er 
made any Settlement on her. After A. embtzils the Goods and Stock of the C0111 pany, to a cou- 
fiderable Value, yet they cannot break through this Provifion, lb to mahe it voluntary and 
fraudulent a-, to them. 
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Performance of the fa id Articles, and this Bond, like all 
others, bound themfelves, their Heirs, Executors, and 
Adminiftrators. f 

Afterwards Sir Edward Littleton being to proceed on 
his Voyage, by Leafe and Releafp'' the 21ft of January 
1798, fettles all his Eftate on ^ruftees, and their Heirs 
to feveral Ufes, and among thel reft canoes out a Term 
of 1000 Years, and this was declared to be upon Truft, 
that the Truftecs fhould raife the Sum of 5000 /. as a 
Portion for his Daughter Jane , to be paid within three 
Months after her Marriage ; and likewile a Provilion for 
the Payment of his Debts, and foon after fet out for 
Bengali ; during the Time of his abode there, he ma¬ 
naged the Affairs of the Company, and had generally 
two or three Hundred Thoufand Pounds of their Money 
in his Hands. 

Mr. Clavel the Defendant, to whom Sir Edward had 
recommended the Care of his Daughter, fome Time after 
Sir Edward's Departure makes his Application to her in 
Way of Marriage, and fhe having the Copy of her 
Father’s Settlement in her Hands, delivers it to Mr. Clavel, 
who went to Counfel to advife upon it, and being ad- 
vifed, that the Portion of 5000 /. was fufficiently fe- 
cured by that Settlement, Mr. Clavel and the young 
Lady foon after married, but no Settlement was made 
upon the Marriage, tho* it was proved that Mr. Clavel 
had an fcftate of Inheritance of about 700 /. per Ann, 
and a Perfonal Eftate of confiderable Value. Some Time 
after the Marriage, Mrs. Clavel died without Iffue; and 
it being her Defire, fhe was buried amongft her own 
Anceftors at a great Diftance, which coft Mr. Clavel 
about 400 /. 

After her Death, Mr. Clavel, her Husband took out 
Adminiftration to her, and brought his Bill in this Court 
againft the Truftees, and had a Decree for Sale of the 
loeoYears; and for railing and paying the 5000/. 
Portion, feveral Purchafors bid for the Eftate before the 
Mafter, and the Eaft-India Company from Time to Time, 
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upon Application to the Court, obtained Interlocutory 
Orders to put off the Sale, upon Pretence of bringing in 
better Purchafors: The Reafon of which was, that Sir 
Edward Littleton hafl imbezilled, or mifemploy’d Goods 
and Effe&s of the Company, to the Amount of 26000 /. 
and fo had forfeited lias Articles and Bond, and made 
himfelf liable to fatisf\ the Company that Demand; 
and the Company had bjore that Time, by their Agents 
and Fadlors in Bengal , feifed all the Books, Papers, and 
Bffefts of Sir Edward, and taken him into Cuftody, where 
he died ; and therefore the Company conceiving themfelves 
interefted in this Eftate, obtained the Orders before men¬ 
tioned for putting off the Sale; and now at laft brought 
this Bill againft Mr. Clavel, the Truftees, and feveral 
others, to have an Account of the Real and Perfonal Eftate 
of Sir Edward , and that the fame may, in the firft Place, 
be fubje£led to the making good of their Demands. 

For the Company it was infilled, that this Settlement 
for railing 5000 /. for the Daughter, was meerly volun¬ 
tary and fraudulent; that altho* all voluntary Settlements 
were not fraudulent, yet this was apparently fo, being 
made fo immediately after the Articles and Bond given 
to the Company ; that it rnuft be intended this Settle¬ 
ment was made and prepared at the fame Time, tho’ 
made to bear date five or fix Days after; that it was to 
take away or load that which was to be the Fund, for 
making good any Embezilments or Mifapplications of 
the Company’s Money or Effects; that the Company 
were Real Creditors for a very great Sum of Money, and 
prior in Time to the Settlement for the Daughter; that 
the Settlement was purely voluntary; and befides, the 
Daughter was fince dead without Iffue, and no Settle¬ 
ment had been made upon her ; and therefore it was 
hoped, this voluntary fubfequent Settlement, made in Fraud 
of the pricr Agreement and Articles with the Company, 
fhould not prevail. 

On the other Side it was urged, that the Articles 
bound only the Executors and Adminiftrators of Sir 
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Edward Littleton ; that his Heirs were not named in if, 
and confequently his Real Eftate not affefted by thole 
Articles, that indeed the Bond had exprefly charged his 
Heirs as well as his Executors and Adminiftrators; but 
then that could bring a Lien upprf the Real Eftate, no 
further then the Penalty of th/Bond went, which was 
hut for 2OCO /. that there was po Pretence in the World 
to call this Settlement fraudulent; for tho* it was volun¬ 
tary, yet it was made upon very juft and goed Reafon, 
that Sir Edward was going a very long and dangerefus 
Voyage, and in all Probability would never return again ; 
that having only on? Daughter, it was fit he ftiould fet 
his Houfe in Order, and make fome Provifion for her 
before he went; that it appeared not to be fraudulent, 
in Regard he exprefly provided for the Payment of his 
Debts; that this to the Eaft-India Company was at that 
Time no Debt at ail, nor is any Prefumption to be 
allowed that he would become fo indebted, in Order to 
defeat this Settlement; that admitting the Settlement 
was voluntary at firft, yet by an Aft. ex poft fatto, fuch 
voluntary Settlement may become good, and fo it was in 
this Cafe; that Mr. Clavel was drawn in and invited by 
this Settlement to mari y the young Lady; that he ad- 
vifed with Council before-hand upon it, and was told it 
was an effeftual Provifion for 5000 /. Portion ; that in 
Dr. Hart’s Cafe in this Court, and affirmed in the Houfe 
of Peers, a Letter from the Father promifing to give his 
Daughter 1500/. Portion, was held to be fufficient, not 
only to exempt it out of the Statute <Jf Frauds and Per- 
juries , but was held likewife obligatory upon the Father 
to perform it, becaufe the Perfon was thereby drawn in 
and invited to marry the Daughter; that in our Cafe 
Mr. Clavell, tho’ he had made no Settlement, yet had a 
very good Eftate, of which {he would have been dowable 
if ftie had lived, and he has expended 400 /. on her 
Funeral to comply with her Requeft ; that if this Set¬ 
tlement were voluntary in its Creation, yet being the 
Motive and Inducement to Mr. Clavell to marry her, 
3 . .this 
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tfiis had now made it valuable, and therefore it was 
pray’d they might have the Benefit of their Decree, and 
the Sale go on to the beft Bidder. 

Lord Chancellor . I think the Settlement was a very rea* 
fonable, prudent, Sod honeft Provifion, and no Colour 
of Fraud in it j theVrticles do not bind the Real Eftate 
at all, but the Bond only, fo far as the Penalty goes, 
which is but 2000 /. wherefore let an Account be taken 
of the Perfonal Eftate of Sir Edward Littleton , and what 
*)f'his Goods and Effects came to the Company upon 
their Seifure, and if that falls ftiort of the 2C0C l the 
Deficiency muft be made good, in the firft Place, out of 
the Sale of thofc Lands, prior to the Defendant Clavell* s 
Demands; and "till that Account taken, let 2000 /. of 
the Purchafe-Money be brought before the Matter, and 
placed out at Intereft to abide the Event of that Ac¬ 
count, and the Rtlidue be applied towards Mr. Clavelf s 
Demand of 5000 /. and all the Parties muft join in the 
Sale, and referve the Confideration of Coft till the Ac¬ 
count taken. 

Bontcll verfus Mohun, Tilden, & aF. Cafe 264, 

T H E Plaintiff’s Bill was to have an Account of the 

Perfonal Eftate of Anne Mohun the Defendant’s implication 
Tcftatrix, and a Satisfa&ion thereout of the Sum ofanlkir^f 
400 /. and likewife to have an Account of the Rents Lav - 
and Pofits of the Eftate in Queftion, from the Death of 
the laid Anne Mohun , and upon the Defendants Anfwcrs 
and Proofs read in the Cauie, the Cafe appeared to be 
in Subftance this: 

Anne Birch , the Plaintiffs Grandmother, and Mother 
of the faid Anne Mohun , being fe : fed in Fee of the Eftate 
in Queftion, and poffeffed likewife of a Perfonal Eftate, to 
the Value of about 2000 /• died Inteftate feveral Years fince; 
after whofe Death the Real Eftate came likewife equally 
between them, as next of Kin: The Plaintiff feme Time 
after being fickly and infirm, and intending to go to Mont- 
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pettier for the Recovery of her Health, releafe^ and 

conveys her Moiety of the Eftate in Queftion to her 
Aunt, and her Heirs, in Gonfideration of 400 /. fecured 
to her by her Aunt’s Bond ; but haying a great Confi¬ 
dence in her Aunt, fhe leaves this Bend with her Aunt, 
and then goes to France . / 

Afterwards Anne Mohun the Aunt, by Indentures of 
Leafe and Releafe the 25th and 26th of March 1700, 
conveys the Eftate in Queftion to one Pepper, and his 
Heirs, to the Ufe of him, his Executors and Ad mini* 
ftrators, for 99 Years, if the faid Anne Mohun and the 
Plaintiff Boutett , her Niece, or either of them, fhould 
fo long live, Remainder to the Ufe of herfelf and her 
Heirs ; and then declares the Truft of the Term to be, 
that fhe the faid Anne Mohun Ihould receive the Rents 
and Profits thereof, for fo many Years of the Term as 
fhe ftiould live: Then comes a Provifo, that if the faid 
Anne Mohun , her Executors or Adminiftrators fhould pay 
the Plaintiff the Sum of 400 /. then the faid Term was 
to ceafe and be void, and the fame 26th pay of March 
x 700, the faid Anne Mohun made her Will, and thereby 
devifes to the Plaintiff the Sum of 400/. being the 
fame Sum of 400 /. fecured to her by Bond; and like- 
wife by Indenture of Releafe, bearing even date herewith, 
as the Will exprefly defcribed it to be; then after, by 
another Claufe in the Will, fhe devifes the Eftate in 
Queftion to the Defendant Henry Mohun (who was her 
cldelt Son and Heir) and the Heirs of his Body, after 
the Death of the faid Elizabeth Boutett (the Plaintiff) 
with Remainders over, and dies. 

The Defendant Henry Boutett enters, and fuffers a 
Common Recovery of the Eftate, and limits the Ufes 
to himfelf and his Heirs; and now the Plaintiff brought 
her Bill to have Satisfa&ion of the 400 /. and Inrereft ; 
and alfo an Account of the Rents and Profits of the faid 
Real Eftate from the Death of her Aunt; and Henry 
Boutett brought likewife a Crofs Bill to be let into a 
Redemption of the Term, upon Payment of the 400 /. 
3 and 
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and Ihtcreft, and the fingle Queftion Was, Whether the 
Plaintiff was to have this Eftate for Life, by Virtue of 
the Devife to her for Life by Implication, or whether 
that Claufe meant rjo more than only to continue it a 
Security to her for tnK^oo /. and Interell: The Plaintiff 
read one Witnefs to prove, that her Aunt declared llic 
fhould have that Eftate f|>r her Life. 

It was argued for her; that this Devife gave her a ft 
Eftate for Life by Implication, and the Implication here 
was neceffary, being devifed to the Defendant, Who was 
her Son and Heir; but that not to take Place ’till after 
the Plaintiff’s Death; and confequently the Plaintiff* 
muft have it during Life, becaufe no one elfe could, that 
the 99 Years Term was no Security of the 400 l. for 
that was determinable upon the Death of the Aunt and 
Niece ; and if the Plaintiff, the Niecfe, had died before 
the Aunt, the had no Manner of Benefit of that Term J 
that tho’ the Provifo made it in the Nature of a Mortgage, 
and redeemable upon Payment of the 400 /. and Intcreft; 
yet that was no abfolute compleat Security for the Money; 
that this Devife to her Jys-Lift could not be taken to be 
of the fame Nature with the Term, or as a further Se¬ 
curity for the Money; becaufe fhe had, in the firft Part 
of her Will, exprefly devifed the 400 /. to the Plaintiff, 
and fo had in a Manner paid or exonerated her Real Eftate 
of that; and tho* fhe took Notice, that it was the fame 
400 /. fecured to her by Bond, and likewife by *the 99 
Years Term, yet that was only to prevent her claiming 
two feveral Sums of 400 /. and therefore the Devife 
after of her Real Eftate was abfolute and independent; 
and muft give her an Eftate for Life, by neceffary Im¬ 
plication. 

On the other Side it was argued, that this Devife tb 
her by Implication could be intended only to be of the 
fame Nature with the Term, or as a kind of further 
Security to her, for the Money fecured thereby ; that as 
the Teim was redeemable on Payment of 400/. and 
Intereft, fo this Eftate by Implication muft be of the 

C c c c c fame 
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fame Nature too; that as (he had the Term fir her 
Life, it was but natural when fhe came to diipofe of 
the Inheritance to her Son, to give it him after the 
Plaintiff’s Death, and proves only,/that fhe carried the 
fame Intention throughout her Will; that the Plaintiff 
fhouid be fecure of her 400 /./and the Eftate not to be 
taken from her ’till that was paid; that this Will was 
made the fame Day with the Deed, and exprefly referred 
to the 400 /. fecured by that Deed; and therefore her 
giving the Eftate to her Son after the Plaintiff’s Deafh, 
could only be intended, in Purfuance and Confimation 
of that Eftate the Plaintiff had before, which would 
have continued during her Life* and (hews only that fhe 
would not feem to do any Thing in Derogation or Pre¬ 
judice of that Eftate. 

And Mr. Gilbert argued, that even at Law the Books 
are, that the Implication in a Devife to difinherit the 
Heir, muft be a neceffary Implication; that if the Devife 
had been to the Plaintiff after the Death of a Stranger, 
this would not have carried it to the Plaintiff for Life, 
becaufe no neceffary Implication, but that it might 
defeend to the Heir at Law, in the mean Time; that 
upon the Circumftances of this Cafe, it might be rea- 
fonably intended no other Eftate than what fhe had be¬ 
fore by the Term; that as that was for Life, it was 
natural and reafonable not to give away the Eftate, till 
after her Death; that as the Term was redeemable, fo 
muft this Eftate too, becaufe it might be intended no 
other ; and therefore no fuch neceffary Implication of 
an abfolute Eftate for Life, as is allowed of in the Books 
of Law to the Diflierifon of the Heir. 

My Lord Chancellor was of the fame Opinion, and 
efpecially for this laft Reafon, that here was no necef¬ 
fary Implication; and therefore decreed the Plaintiff her 
400 1 and Intereft, and difmifs’d her Bill, as to the 
Account of the Rents and Profits, but without Cofts, for 
the Colour fhe had to make fuch Demand. 
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Andrews verfus Brown & Ux\ 


Cafe 26?. 


O NE Valentirv Duncombe, Erother of the late Sir 

Charles Dmctbnfa (to whom the Defendant’s Wifc«»j brfa^*- 
was Executrix) gave a j^romiffory Note in 1688, payabl e Statute of 
to one, or Bearer, and the Note had been handed from I,1,11IU11 ' 0P '' 
one to another, ’till at iaft Valentine became a Bankrupt, 
and. went into France , and long after fix Years, and the 
Death of Valentine , Sir Charles his Executor recovering a 
Debt of ? or 6000 /. which was due to his Brother, 
put out an Advertifement in the Gazette, for all Perfons 
who had any Debts owing from his Brother, to come to 
him, and make them out, and they ihould be paid; 
and the Plaintiff having this Note, had profecuted for the 
Recovery of the Money after the Advertifement, but 
could never bring it to a Hearing ’till now, and now he 
had a Decree for 300 l. which was the Money due, by 
the Note and Intereft allowed from the Time of the Bill 
brought; tho* my Lord faid, this was in Nature of an 
Indebit . Ajfutnp. at Law.^ 

And in this Caie "it was held clearly, that if a Man a Debtor 
has a Debt due to him by Note, or a Book Debt, and I,! c AdvJr- 
has made no Demand of it for fix Years, fo that he is 
barred by the Statute of Limitations: yet if the Debtor that aiuH<. 

r m. \ 'p - i due from hint 

after the nx Years puts out an Advertiiement m the fhotild lie 

r aid « ihia 

\\ no a i\u- 


Ga^ette, or any other News Paper, that all Perfons 
have any Debts owing to them from him, will apply to Jt 
fuch a Place, that they fhall be paid, this (tho* it were Limitation* 
general, and therefore might be intended of legal fub- lh l l ! t 11:1 
lifting Debts only) yet amounts to fuch an Acknowledg¬ 
ment of that Debt, which was barred, as will revive the 
Right, and bring it out of the Statute again. 

So if in that Cafe the Debtor had made his Will, and 0n " " d h ^ 
dire&ed, that all his Debts fhould be paid, or made any timWoebt 1 
Provifion for the Payment of his Debts in general: This 
likewife would revive fuch a Debt and bring it out of the 

Statute, of them, 

thereby re¬ 
vives a Debt barred by the Statute of Limitations, and makes If.- Executors liable 
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Statute, fo that his Executors would be liable^ the 
Payment of that Debt amongft ihe reft. 

APromifcto So if after the fix Years, the Debtor, upon Application 
which is C bar- f° r that particular Debt, acknowledges and Promifes Pay- 
siatme 'of ment (for a bare Acknowledgmenjrhas been ruled not 
I .imitations, fufticienO this revives the Debt, Aid brings it out of the 
)n 5 ii!a?n an Statute ; becaufe, as the Note i/felf was at firft but an 
Evidence of the Debt, fo that! being barred, this Ac¬ 
knowledgment and Promife is a new Evidence of the 
;r 5 r of Debr, and being proved, will maintain an Affumpfit fot 
Recovery of it; and it was agreed, that a little Matter 
would bring a Debt out of the Statute, being to reftore 
a Right. 

Another Point in this Cafe waft, that after the Bill and 
Anfwer came in, and Replication filed, feveral Witneffes 
were examined, and their Depofitions taken, then the 
Plaintiff moved to withdraw his Replication, and took 
Exceptions to the Anfwer, and got a fecond Anfwer, 
and then reply’d, and examined other Witneffes, and 
nowjpn the Hearing would read other Depofitions; but 
the dther Side infifting they CQuld not be read, by Rea- 
fon the Replication waB withdrawn**and fo taken without 
any Replication, they were irregular, and ought to be 
fuppreffed j and accordingly my Lord ordered they fhould 
be fuppreffed; for that it was faid, they fhould have ex¬ 
amined them anew after the fecond Anfwer came in, 
and Replication filed, or have moved the Court to 
have had Liberty to fiiake Ufe of them at the Hearing. 

A third Point in this Cafe Was, wherein the Court 
and Bar both agreed, that where Interrogatories are 
exhibited in the Examiner's Office, and Witneffes exa¬ 
mined thereon; that either Party may, without Applica¬ 
tion to the Court, or Order for that Purpofe, exhibit 
one or more Interrogatories, or a new fet of Interroga¬ 
tories, for further Examination of the fame, or other 
Witneffes; but where a Gommiffion is taken out for 
Examination of Witneffes, there no new Interroga¬ 
tory, or fet of Interrogatories can be exhibited, without 
x Motion 
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Motion and Order of the Court; and the Reafon of the 
Difference was faid, to be, becaufe the Examiner is an 
Officer of Credit, tend Sworn; and therefore prefumed 
to be impartial, aAL that he will not difclofe the Depo- 
fitions to either Party ;^ut the Commiffioners are private 
Perfons not fworn, and are called Plaintiffs Commiffioner?, 
or Defendants Commiffioners ; and therefore without 
Leave of the Court, no new Interrogatories can be added 
before them. 



Hunt verfus Hunt & Ux, &al’. c& 266. 


T HE Defendant was Son and Heir Apparent to the 

Plaintiff, who had an Eftate of about 200 /. per imd'void l.> 
Ann. and the Defendant being about to marry Elizabeth m 2 .’oVr 
Wright, who was not above 1 6 Years of Age, the Plain- c ° n a dl ^°^_ 
tiff by Leafeand Rdeafe, the 14th and 1 5 th of Oftober veyance held 
1708, fettles and conveys his Eftate to Truftees, and™* 611,113 ' 
their Heirs; and, as to one Part, to theUfe of himfelf tor 
Life, Remainder as to that; Part after his Death; and as 
to the other Part in PSffeftion, to the Ufe of the Defen¬ 
dant, for his Life, Remainder to the intended “Wife, for 
her I ife, for her Jointure, Remainder to the firft and 
other Sons, tfc. in the ufual Form, and in the Releafe 
was a Provifo, that if the Marriage did not take Effeft, 
or if it took Effeft, and Elizabeth ffiould not, when ffie 
came of Age, by Fine, or otherwife, join in charging 
an Eftate fhe was then intitled to, of about 250/. per 
Ann. with the Sum of 2000 /. to be paid to the Plain¬ 
tiff ; then the faid Indentures of Leafe and Releafe and 
Settlement were to be abfolutely void, to all Intents and 
Purpofes. 

The Marriage took Effeft, and about half a Year ago 
the Wife attained her Age of 21 Years; but finding her 
own Eftate of more Value than that fettled upon her in 
Jointure, fhe and her Husband refufed to join in charging 
it with the 2000/. whereupon this Bill was brought 
againft them, and the Truftees to have a Reconveyance. 

D d d d d It 
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It was infilled for the Defendants, that here needed 
none, becaufe by the Provifo, on the defendant’s Refufal, 
the Ellate limited to them, was todeafe and be void; 
but the Court thought that not infficient without a 
Reconveyance, being in Cafe of freehold. 

Then it was infilled for the Plaintiff, and the Bill was 
for that Purpofe likewife, that !he might have an Ac¬ 
count and Satisfa&ion of the Mefne Profits, received by 
the Defendants from the Time of the Settlement; knd 
it was faid, that by the Provifo, the Ellate being to ceafe 
and be void, on the Defendant’s Refufal, the Plaintiff 
ought to be reftored to all Benefits and Advantages which 
he had parted with, as if no Settlement bad been made, 
and confequently to the Rents and Profits received by the 
what is a Defendants; but my Lord Chancellor decreed a Recon- 
SatlS veyance, and an Account of the Rents and Profits only 
not pie- f rom the Defendant’s Refufal after his Wife came of 
Age, and no Colls on either Side ; for it was faid, this 
was not a Condition precedent, but fubfequent to the 
veiling of the Ellate in the Defendants. 
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Jennor verius Harper. ca& ~6- ; . 

O NE Jennor made his Will in Writing fome Time a Parol Dc- 
in the Year 1651,, and afterwards, the 5th of^'^ 20 0 ^ 
December , in the faffirfear, make a Codicil in Writing, tu 

and the fame Day makes another Nuncupative Codicil 1 ho’ before 
(upon which the prefent Queftion arofe) and thereby of Frauds not 
devifes out of his Lands and Eftate, in fuch a Place, 20 /. f^ r . on 
per Ann. for the Ere£lion of a School, and Maintenance < h ' 
of the Schoolmaftcr for ever, this Nuncupative Schedule 45 
was after his Death put into Writing, and proved as fuch 
by three WitnefTes: The School was built, and a School- 
matter put in, and continued for fcvcral Years by the 
Executors of Jennor 1 s Will; but afterwards the Heir at 
Law refufmg to continue the Payment, no School had 
been there kept tor now about 30 Years paft; fome 
Time 11 nee a Commiffion of Charitable Ufes was taken 
our, and the Commiflioners decreed the Dcvife good, 
and the Heir at Law to pay 20 l. per Ann. according to 
the Nuncupative Schedule, and now upon Exceptions to 
that Decree, the Queftion was * Whether this were a 
good Devife. 
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It was urged for the Charity, that this, tho’ iV»vere 
only a parol Devife, was a good Appointment within the 
43 E/z'ifc and that that A& made no Difference between an 
Appointment by Parol, and an Appointment by Writing; 
and that this being made beforqy the Statute of Frauds 
and Perjuries , tho* it were only by Parol, and fo not 
good within 32 if. 8. was yet a good Appointment within 
the 43 Eliz- which being fubfequent in Time, had re¬ 
pealed the former Statute as to this, and that a Devife by 
Tenant in Tail to a Charity, though not good againft 
the Iffue, upon the Statute, de donis, yet has been fevc- 
ral Times held good againft him, as an Appointment, by 
the 43 Eliz- which had abrograted that Aas to fuch 
Charitable Devife?. 

But on the other Side it was urged, that thefe Devifes 
to Charities, as well as other Devifes muft be governed 
by fome Rules; that by the Civil Law r , if a Man devifed 
a Charity out of his Perfonal Eftate, and Legacies there¬ 
out likewife to others, and the Perfonal Eftate fell fhort 
to anfwer all, the Charity ftjpuld be preferred ; but in 
this Court that Rule will not noIfi,~but the Charity muft 
abate in Proportion to the reft; that fince the Statute of 
Frauds, if a Man by his Will gave Lands to a Charity, 
yet if that Will was carried but imperfe£Uy into Execu¬ 
tion, and fo was not good as a Will, it has been held not 
to be good as an Appointment: So was Dr. Jobnfons 
Cafe, where there were but two Witnefles to the Will; 
indeed, if a Man ftiould make a Writing on Purpofe to 
found a Charity, it might have another Conftruflion; 
but when he makes a Will, and intends it to other Pur- 
pofes, tho* he does thereby appoint a Charity; yet if 
the Will be defective as a Will, it (hall not operate as 
an Appointment to fupport a Charity; that it was a long 
Time doubted, whether a Will in Writing, though good 
in all Circurmftances, fhould operate as an Appointment 
againft the Iflue in Tail; and if that was fo much doubted, 
to fupport a Nuncupative Devife out of Lands to a 
Charity, would be carrying it ftill much farther; and 
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Mryftlliams mentioned a Cafe in Smnb 28, where a. 
Manfeit for a Scrivener to make his Will, and directed 
him to give his Lana to fucli a one, and his Heirs, upon 
Condition. The sSfcjvener wrote the Devife; but before 
he had wrote the Condition, the Teftator died, and this 
was adjudged a void Will; for an abfolute Devife it could 
not be, becaufe the Teftator did not intend it fo; and a 
conditional Devife, it could not be, becaufe the Condi¬ 
tion. was added after the Man’s Death ; that the Reafon a 
Devife by Tenant in Tail to a Charitable Ule {hall be 
good againft the Ilfue, is, becaufe the Teftator had it in 
his Power by Fine to have barred the IfTuc; and tho’ he 
did not live to perform that Ceremony, yet as a Will 
being perfeft and compleat, by the Aid of the 43 Eli%> 
it might Work as an Appointment; for that at Common 
Law there were no Fines, nor Recoveries, nor Eftates 
Tail, and therefore that Statute was a rcltoring of the 
Common Law; fo a Deed of Bargain and Sale to Cha¬ 
ritable Ufes, tho* not good by 27 H. 8. for want of In- 
roliment; yet by the other Aft it will be good as an 
Appointment, for tbaw-fthres the Common Law; but 
no Refutation has ever gone fo far as to fupport a 
Parol Devife to a Chanty out of Lands, becaufe 
being defeftive as a Will, which was the Manner ol 
Conveyance, he intended to pafs it by, it can have no 
Eftcft as an Appointment, which he did not intend; 
and of this Opinion my Lord Chancellor feemed to be, 
but took Time to confider of it, and afterwards decreed 
that it was not good as an Appointment* 
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cat in. Sayer verfus Sayer. 

a Dcvife of A Man by his Will gives all his Perfonal Eftate in 
PerfonaJ 11 $ Wanftead f except his Bed and Bedding, to J. S. 

a p?aS sj 2 an£ ^ devifes 3 oo /. out'^-lh? Perfonal Eftate, and 

dfick Dcvife his Houfes in Cannon-Street to the Plaintiff, who now 
not™’be brings this Bill for a Difcovery of Alfets, and to charge 
anTkf'up 1 o-° the whole Perfonal Eftate with the Payment of his 
“J- Legacy; and it was proved in the Caufe, that the Tefta- 
cor at his Death was pofTefTed of a Coach and Horfes 
at Wanftead, and that there were likewife fome Arrears 
of Rent due to him at his Death, out of' Lands in 
Wanftead: It appeared likewife, that the Teftator had a 
Perfonal Eftate befidcs that at Wanftead, to the Value of 
about 300 /. and befides the Houfes in Cannon-Street. 

The firft Queftion was, Whether the Dcvife of his 
Perfonal Eftate in Wanftead was not fuch a Specifick 
Devife thereof as to exempt it from coming in Aid of 
the other Perfonal Eftate towards Payment of this 
Legacy. 
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nother Queftion was, Whether the Coach and Horfes, 
•afld^h&Arrears of Rent at Wanftead palled likewife as 
part of tte*Spccifick' Legacy. 

My Lord Chance decreed, that the Perfonal Eftate 
at Wanftead was not'to be applied towards Payment of 
the 300/. Legacy; firft, bccaufe it appeared that the 
Teftator had a Perfonal Eftate over and above that at 
Wanftead , to the Value of about 300/. and his Intent 
feenas plain to charge that only with the Legacy, not 
having devifed it out of all his Perfonal Eftate whatlo- 
ever, or wherefoever, or incertcd any Words, to Ihow, 
that his whole Perfonal Eftate ftiould ftand charged 
with it. 

idly, Becaufe having fuel] other Perfonal Eftate to 
the Value of about 3 00 /. which he might prefume fuf- 
ficient to anfwer that Legacy ; yet as a Supplement, and 
to aid the Deficiency of it, in Cafe that ftiould fall 
fhort, he has likewife charged his Eftate in Cannon-Street 
with it; which fhows that he intended to provide for it 
out of fome other Fund, and not out of his Perfonal 
Eftate in Wanftead, jjdikh he had before fpecifically given 
to another; but the Cafe may fo happen, that a Spe- 
cifick Legacy (hall be chargeable with the Payment of 
a Pecuniary Legacy ; as in this Cafe, after he had de¬ 
vifed his Perfonal Eftate at Wanftead, if he had likewife 
devifed his Perfonal Eftate at fuch another Place, and 
then devifed fuch 300 /. Legacy, out of his-Perfonal 
Eftate, and died, leaving no other Perfonal Eftate than 
in the two Places beforementioned, this 3 00 /. Legacy 
mutt have come out of his Perfonal Eftate at large in 


both Places, tho’ otherwife Pecuniary Legatees are gene¬ 
rally to abate in Proportion, where the Perfonal Eftate 
not fpecifically devifed, falls fhort to anfwer their Lega¬ 
cies, and fhall have no Aid of the Spccifick Legatees to 
make up their Pecuniary Legacies; efpecially, if they 
arc deviled generally, and at large, without faying, out 
of his Perfonal Eftate, or out of all his Perfonal Elute 

whadoevtr, 
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whatfoever, or Words to that Effeft ; and it was^recd 
clearly, that this Devife of his Perional Kftatc^fit 
ft cad, was as much a Specifick Legacy of it,' as if he had 
enumerated the feveral Particulars pi it. 

It was likewife decreed, that the Coach and Horffes 
Were part of his Perfonal Elbte at Wan ft cad, where he 
lived; fur iincc there is no other Period for fixing the 
Time when a Devife fhall take Place, but the Inflan t 
of the Tefktord Death; and you cannot fay, that -wfyit 
he had a Week, or a Fortnight, or any orher Time 
before his Death * fhall pafs, rather than what he had at 
any other Time; therefore in Cafe of a Perional Kilate, 
which is fiuftuating and changing the Inftant of his 
Death, is the only Time ro tifeertain it, and we have no 
other Rules in Equity for the Conftrudion of Wills, 
than what arc at Common Law ; and here at his Death 
the Coach and Horfes were at Wanftcady fo for the 
.Arrears of Rent, they are part of his Perfonal Filatc at 
IVanftcad , for they were iifuing out of Lands there, 
and were there, and no where elfc; and for the Ob- 
je£fion, that the Devife of his Reifonai Eftatc at lfon* 
ftcad ihould carry only his Houlhold Goods, becaufe he 
thereout excepted his Bed and Bedding, which as urged, 
was an Argument of his Intent to pafs only Things of 
the fame Nature of thofe he had excepted, this was 
looked upon as an Obje&ion of no Weight at the Bar, 
and the* Court took no Manner of Notice of it. 


cafe ;s?. gir John Talbott alias Ivory verfus Duke 

of Shrcwjbury 5c al’. 

A Debtor, 'T N this Cafe it Was laid by Mr. Vernon , and agreed 
king°\orice ( to by the Mafter of the Rolls , that if one, being in- 
divi£ uSum debted to another in a Slim of Money, does by his Will 
as gran, or m Ve him as great or greater Sum of Money than the 

greater than 0 00 * 

me Debt to Debt 

his Creditor, 

this !hai; be a Satisfaction, funs, if it were devifetl oa a Contingency, or it were kfs than the Debt; 

3 
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DebjL amounts to, without taking any Notice at all of 
tITe De6$* that this Snail neverthelefs be in Satisfaction of* 
th& Debt, io as that he fliall not have both the Debt and 
Legacy; but if fiJrfi a Debt were given upon a Con¬ 
tingency, which if it ftiould not happen, the Legacy 
would not take Place, in that Cafe, tho’ the Contingency 
does actually happen, and the Legacy thereby became 
due, yet it fliall not go in Satisfaction of the Debt, 
bgcaufe a Debt, which is certain, fliall not be merged or 
loft, by an uncertain and contingent Recompence; for 
whatever is to be a Satisfaction of a Debt, ought to be 
fo in its Creation, and at the very Time it is given, 
which fuch contingent Provifion is not; and cited the 
Cafe of one Pollexfen to be fo adjudged by the Lord 
Harcourt y and affirmed on an Appeal in the Houfe of 
Lords; and as it is in the Cafe of a Will, fo it will be 
likewife if the Provifion were by a Deed; if the Provi¬ 
fion be abfolute and certain, it fliall go in Satisfaction of 
the Debt; but if it be uncertain and contingent, it can 
be no Satisfaction, becaufe it could not be fo in its Crea- 
.tion, and the happsc.ing of'the Contingency afterwards, 
will not alter the Nature of it. 

Another Point in this Cafe was, that Lands were 
devifed to Truftees in Truft, out of the Rents and 
Profits, to raife Money to pay Debts, and to fettle the 
Lands themfelves to feverai Ufes ; but bccaufc it ap¬ 
peared that the Rents and Profits of the Lands annually 
would not fatisfy the Debts in any reafonable Time, 
an Account was dire&ed to be taken of the Teftaror’s 
Perfonal Eftate, and what that fell fhort to pay off the 
Debts, w r as to be made up by a Sale of part of the (aid 
Eftate; and the Matter of the Rolls faid, this was the 
common Courfe of Equity, where the Rents and Profits 
are not fufficicnt to pay the Debts in a reafonable Time; 
but if it had been direCled to be raifed out of the Rents 
only, it would have been otherwife. 

Note, Pafch. 2d Georg . Mr. Vernon cited a Cafe of 
Shelton and Dormer in my Lord Somers's Time, where a 

Fffff like 
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like Decree was for a Sale of the Lands, for Payment 
of a Portion devifed to be paid at a certain .Time, out * 
of the Rents and Profits of fuch Lands, it appearing, 
that the Annual Rents were not fUnicient to raife the 
Portion by the Time ; tho* in that Cafe the Land fub- 
jeS to the Portion was devifed over to feveral others in 
Remainder, one after another; but if any Words in the 
Will ftiow the Teftator’s Intent, that they lhould be 
railed out of the Annual Produce only, no Sale Hull 
be decreed. a 
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Tompkins verfus Tomkins. 


Cafe 270. 


*TT" S HE Plain tifFs Father by his Will 1682, devifed ^ t J v ^ ce 
, 1 jfooX-agiece to the Plaintiff, his Daughter, and to his three 

notifftfother Daughters, to be paid at their Refpe£live <S Age? 
Ages of 21 Years, or Days of Marriage, which fhould firft Marriage? 
happen, the (aid Portions to be raifed out of the (aid “ 
Teftator’s Stock; and then devifes the Rents of his Real Stock, and 
Eftate to his Wife for her Life, in Lieu and Satisfa£lion Rent? 0 ?his 
of her Dower, and for the Maintenance and Education 
of his Children 5 and alfo for and towards thd railing 
and making up the laid Portions, to his faid Daughters; Dower, and 
and then goes on; and after my Debts and Legacies paid Sum 0?* 
and fatisfy’d, I give and devife all my Land, Tenements, 
Hereditaments, to my Son, (one of the Defendants) and making up 
his Heirs, makes his Wife and the Defendant his Son riant; and 
Executors, and dies, leaving in Stock not above the Value 
of 100 /. The Wife enters, and the two other Daughters 
marrying, had their Portions paid them. his Son, who 

» ° * mi • together with 

•InlS his Wife he 
made Execu¬ 
tors. The Stock was but of too /. Value, the Wife being dead, and the two eldeft Daughters 
having had theic Portions paid then $ held that the Lands were liable in the Hands of the Son to 
the youngeft Daughter’s Portion. 
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This Bill was now brought by the third Daughter, 
who had attained her Age of 2 4 Years, and was un¬ 
married, to have her Portion; the Wife had been/dead 
fome Time, and the Defendant jhe Son and furviving 
Executor, infilled, that his Lands ought not to be charged 
with the railing of this Portion, in regard it was ex¬ 
prefly dire&ed to be raifed out of the Stock and Rents 
of the Eftatc during the Wife’s Life; and that if the 
Wife had exhaufted or confumed the Surplus of the 
Rents, which Ihould have raifed the Plaintiff’s Portion, 
fhe ought to fall on her Alfets; or however, that the 
Plaintiff could not lay the Load on his Ellate, if the Wife 
left no Alfets. 

But the Court was of Opinion, that in this Cafe the 
Defendant’s Ellate was chargeable to make up the Por¬ 
tion to the Plaintiff; for the l'everal Gradations in his 
Will ftiow, that the Portions were in all Events to be 
made good to his Daughters; and therefore he firft 
charges them on his btock, and after devifes them 
to be made out of the Surplus of his Rent?, duringshis 
Wife’s Life; and laltly, gives the Lauds to hiiTSoii-ftTE-- 
je£l thereto, by deviling them to him after his Debts 
and Legacies paid, which in a Will amounts to a Charge 
on his Lands for the Payment thereof; fince the Son by 
the Will is not to have the Lands till after the Debts and 
Legacies are paid. 

And . therefore it was decreed, that an Account Ihould 
be taken of the Stock, and what the Proportion thereof 
(after a proportionable Dedu&ion for the other two 
Legacies) fell Ihort, Ihould be made up out of the like 
proportionable Surplus of the Rents, during the Wife’s 
Life, and what they fell Ihort to be fupplied out of the 
Defendant’s Ellate. 

But it was not determined with any cleamefs, whe¬ 
ther, if the proportionable Part of the Stock, and of 
the Surplus of the Rents, which were appointed the 
Fund, in the firft Place, for the Payment of thefe Le¬ 
gacies were wafted by the Wife, Whether the Lofs 
3 thereof 
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thereof, as to the Plaintiffs Legacy remaining unpaid, Ihould 
,/ail on the Plaintiff aerfelf; or if fhe fhould, by Reafon 
oFsiuch watting, load the Real Eftate, fo much the hea¬ 
vier ro make good h«r Legacy; tho* my Lord Chancellor 
feemed to incline, that her Legacy muft, as this Cafe 
was, be made good to her in all Events out of the Real 
Eftate, in Cafe the other Funds provided for it proved 
Deficient, or were walled, at lead fo much thereof as 
by any Mifapplication during her Minority was loft and 
gone of the other Funds; tho* he faid, from the Time 
of her attaining her full Age, it might, perhaps, deferve 
another Confideration. j 

Another Point in this Cafe was, that the Defendant 
the Son, had mortgaged this Eftate to fome other of the 
Defendants, who had full Notice of the Will, as was 
proved in the Caufe; and whether they fhould be affe&ed 
with this Legacy was the Queftion, tho* there was little 
{aid in Defence of this Point; but that the Defendants 
were only Executors of the Mortgagee, and knew nothing 
of.the Tranfa&ions in taking the Mortgage. 

ar|£ied, that in Cafe there could be any 
Doubt made of it, as he thought there could not; yet 
that the Defendant, the Son, who received the Money, 
would be chargeable therewith; and that the Plaintiff 
might in the Nature of a Ceftui que Trufl, profecute him 
as a Truftee, for Recompence thereout, ’till her Legacy 
paid, and cited the Cafe of Cherry and Ferrers In this 
Court to have been decreed accordingly. 

But my Lord Chancellor feemed to turn this reafoning 
upon him, that there the Wife for the proportionable 
Part of the Surplus was but in the Nature of a Truftee, 
and the Plaintiff muft expeS her Recompence for what 
fhe had wafted out of her Affets, and not load the Son 
therewith; but it was decreed to an Account as before 
is mentioned. 


Ggggg 
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By Marriage 
Ariiclei.700/. 
being ihe 
Wife’s Por¬ 
tion, toge¬ 
ther with 
700 I. to be 


/ 

Cafe 2?I - Lingucn verfus Sour ay. 

V’ 

AnkSl 3 Treat y Marriage, Articles were entred into, 

wife® Por- whereby the Sum of 700/. being the Wife’s Por- 

tion^mgc- tion, and 700/. more added to it on the Part of the 
700 /^to'be Husband, in all 1400/. was agreed to be laid out in 
bf the Hut l h e Purchafe of Lands, to be fettled on the Husband for 
band, was Life, Remainder to the Wife for Life, Remainder to 
JSdtiniu Truftees to fupport, &c. Remainder to the firft and 
Lands'*to be ottler £on8 of that Marriage in Tail Male fucceflively, 
Kf&uie- Remainder t0 r ^ e Iffue Female of that Marriage, Re- 
inent, with mainder to the Right Heirs of the Husband: The Marriage 
i I n e m u"iitT m ra ^ es Efieft, the Husband dies without Jflue, and before 
*Sof the Purchafe > ffurfinnt to the Articles, having firft made 


Pieirs of the . J . - ’ x w uavnig uni mauc 

Husband; be- his Will, and thereby he devifes all his Perfonal Eftate 

fore anv Pur- ^ .1 r % • « • ~ _ _ 


.. ^ - - J ---- - * ^**V»*J»*JI 

ZTJJT to the Defendant, who was his Wife, and devifes all his 
oiJswiiholu Rcal ERate t0 the Plaintiffs, who were his Nephews, and 
SdS g0ne t * iem at La w m > makes his Wife Execu- 

hL Perfonal trix, and takes no Manner of Notice of -thp 1 4 co /. v 

TUntn ^ 1 


Eftate, which ^ ^ 

was of greater Value than the 1400/. but without taking Notice of it to his Wife and his Reaf 
iltatc to his two Nephews, one of whom was his Heir at Law. This Money fhall in a Court of 
Equity be looked upon as Land, and the Devife to the Wife, which was of greater \ alue as a 
Sathfadlion thereof. 6 » 


And now thk Bill was brought by the Plaintiffs to 
"have this 1400/. as they would have the Land, if the 
^ j^urchafe had been made purfuant to the Articles; it ap¬ 
peared in the Caufe, that at the leaft Computation that 
• could be made, the Wife had above 77 /, per Ann. by 
the Devife to her of the Perfonal Eftate, which was 7 /. 
per Ann. more than Ihe would be intitled to, in Cafe the 
Purchafe had been made; and therefore it was decreed 
•the 1400/. was bound by the Articles, and fhould go 
fto the Plaintiffs as the Land would have done, if a Pur¬ 
chafe had been made purfuant to the Articles, and was 
in a Court of Equity to be looked upon as a Real Eftate, 

1well devifed to the Plaintiffs by this Will 5 and tho* 
the Wife could not be ftiut out of the Provifion in- 

J ' tended 
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tended her by the, Articles for Life, if lhe thought fit to 
abide by the Articles; yet the Devife to her of the Per¬ 
ianal Eftate being more than an Equivalent, if fhe chofe 
ttr take by the WiU, it muft in a Court of Equity be 
taken as a Satisfaction of the Articles as to her, and no 
Manner of Hardlhip to her; and it was faid, that as this 
Cafe is, that if a Purchafe had been made, even after 
the making this Will, though at Law fuch Lands would 
pot pafs; yet in this Court there could be no Queftion 
but the Plaintiffs would have the Benefit thereof, by 
the Relation to the Articles; and my Lord Chancellor 
was clear of the fame Opinion; and it was faid to have 
been feveral Times held in this Court, that if a Man 
by his Will gives feveral Specifick Legacies, and devifes 
the Refidue of his Eftate to another, and his Circuni- 
ftances vary, fo that the Refiduary Part becomes very 
inconfiderable ; yet the Refiduary Legatee muft content 
himfelf with it, and lhall have no Affiftance from the 
Specifick Legatees; no more lhall the Wife in this Cafe, 

J hen the Plaintiffs come to carry the Articles into Exe- 
if ion, which will take away fo much of the Perfonal 
Eftate; and this being fo decreed by my Lord Chan¬ 
cellor Harcourt , was now on a Rehearing affirmed by my 
Lord Chancellor Cowper. 


Roach verfus Hammond. , 


Cafe 27 1 . 


A Man by his Will in 1704, devifes all his Real and 

Perfonal Eftate to the Defendant, for the Ufe of his Tonal liilaie 
Relations , without fpecifying any in Particular, or ufing 
any other Words, makes the Defendant his Executor, 
and m 1706 died; and now the Plaintiffs, who were in Particular, 
the Mother and three Sifters of the Teftator, brought ftribuieJ ac- 
this Bill, as neareft Relations, for a Difcovery and Ac- 
count of the Perfonal Eftate, and the Plaintiffs to come ° f 1MnLw ~ 
in according to the Courfe of Diftributions fettled by m 
1 Joe, 2. Car. 17. 
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And ic was agreed to be the Rule of this Court in 
the Conftru&ion of fuch Devifes to Relations; that thofe,-*- 
who by the Statute of Dittributions would be intitled 
the Perfonal Eftate in Cafe he had djpd Inteftate, fhotild 
upon fuch general Devifes he let in to the fame Propor¬ 
tions only j and nay Lord Chancellor faid, he thought it 
the beft Meafure for fetting bounds to fuch general 
Words; and that it had been often ruled accordingly in 
this Court. 

1. 

are 273. Baivdes verfus Amhurft . 

On a Mar ^ ^ a * nt ^ >s Application in Way of Marriage 
xiage Treaty, y^/ to his new Wife the Defendant’s Sifter, her ha- 
Husbandtnd'her propofed to give her Portion of 4500/. and the 
Plaintiff propofed to fettle on her by way of Jointure, 
w m w a a Rent Charge of 450 /. per Ann. and in Order there- 
chamir^tounto, the Plaintiff and the young Lady’s Father went to 
iScraiTon of' Mr. Minfhulh Chambers in the Temple, who was to draw 
d!e father l ^ e Settlement, as Council for the Lady, jind Mr. M/p- 
proj'cded 10 Jhull hearing the Proposals on both JStdfeC took dowt^ 
m«udra"i e -Minutes or Leads thereof in Writing; and the fame Day 
' ?he U Agree- f g ave t ^ tm t0 his Clerk to draw Articles according to the 
l ift do^n Sukftance thereof: The next Day, the young Lady’s Fa¬ 
in Writing ther was taken ill fuddenly, and died in about two Hours 
Jj andg^after : The next Morning the Plaintiffs intermarried, and 
ciMk"o°be Sllow brought this Bill to compel a Specifick Execution of 
drawn up in the Marriage Agreement, and to have the Portion paid, 
ne™ Day the The Defendant pleaded the Statute of Frauds and Per- 
and th/iSy j unes » a nd on arguing that Plea, the Benefit thereof was 
following the faved to the Hearing. 

Marriage was ° 

Solemnized. This Agreement, notwithftanding thefe Preparations, held to be within the Statute 
of Frauds and Firjuriis. 

It was now argued by Mr. Cooper and Mr. Vernon for 
the Plaintiffs, that this was fuch an Agreement, as a 
Court of Equity might well carry into Execution, that 
the Statute did not require all Agreements to be figned 
by the Parties themfelves; but if they were figned by * 
3 any 
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any one lawfully authorized thereto, it was fufficient; 
that here Mr. Minflmll had Authority and Directions 
both Parties to draw the Articles; that he took 
dovyi thefe Minutes or Heads from the Parties own 
Mouth, and reduced ^hem into Writing ; and that there¬ 
fore this could not be looked upon as a Parol Agreement, 
or any Danger of Perjury, fince there was a Writing of 
it, nor could there be any variety of Evidence concern¬ 
ing it; for the fame Reafon, that in the Cafe of Maf- 
ctill and Cooke in this Court, where only a Draught of a 
Marriage Settlement was prepared, and before it was 
ingrofled the Parties intermarried, and the Father was 
prefent, and gave the Wedding Dinner; he was after¬ 
wards decreed to pay the Marriage Portion, tho* the 
Agreement was never figned by either Party; that in 
fevcral Cafes, tho’ there be nothing of the Agreement 
reduced into Writing; yet it has been decreed to an 
Execution in this Court; as if a Man, by his Anfwer 
confefles the Agreement as charged in the Bill, he cannot 
avoid it, by inlifting it was never reduced into Writing, 
bojtaufe, when- he himfelf confefles it, there can be no 
Danger of Perjury or Contrariety of Evidence, no more 
can there be in this Cafe, when there is a Writing or 
Memorandum of the Subftance. 

But it was argued on the other Side, and decreed to 
be no fuch Agreement as this Court could carry into 
Execution; and my Lord Chancellor faid, he had been 
always tender in laying open that wife and juft Aovifion 
the Parliament had made; that the A& had not only 
directed fuch Agreements to be in Writing, as if that 
alone were fufficient, but went further, and dire£ted 
them to be ligned by the Parties themfelves, or fome 
other lawfully authorized by them for that Purpofe ; 
that to obviate the Pretence of fuch and fuch Cafes, 
being out of the Mifchief of the Statute, the Parlia- 
Nnent had in general Words comprehended all, and di- 
ie&ed that all Agreements fhotsld be in Writing, and 
/igned by the Party; that he knew no Cafe, where an 
' H h h h h Agree- 
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Agreement, tho* it were all written with the Party’s own 
Hand, had been held fufficient, unlefs it had been like- 
wile figned by the Party, and laid, that the Party’s atfc 
ligning of it, was an Evidence that he did not thirrc it 
compleat; that he had left it to an after Confideration, 
and might afterwards make Alterations or Additions in it; 
and therefore, unlefs it were either ligned by him, or 
lomething Equivalent done, to ftiow that he looked upon 
it as compleated and perfected; he thought fuch Writing 
by the Party himfelf was not fufficient to bind him 
within that Statute, and cited the Cafe of Mullet and 
Halfpenny , where the Defendant on a Treaty of Mar¬ 
riage for his Daughter with the Plaintiff, figned a Writ¬ 
ing, comprifing the Terms of the Agreement; and af¬ 
terwards defigning to elude the Force thereof, and get 
loofe from his Agreement, order’d his Daughter to put 
on a good Humour, and get the Plaintiff to deliver up 
that Writing, and then to marry him, which (he accord- 
ly did, and the Defendant flood at the Corner of a Street, 
to fee them go by to be married, and afterwards forced 
the Plaintiff to bring his Bill in this Court to be 'Re¬ 
lieved ; and my Lord Chancellor faid, he remembred very 
well, that this Caufe was heard before the Matter of 
the Rolls, and the Plaintiff had a Decree; but he faid, 
this was on the Point of Fraud, which was proved in 
the Caufe, and Halfpenny walked backwards and for¬ 
wards in the Court, and bid the Matter of the Rolls 
oblervt the Statute, which he humproufly faid, I do, I do. 
And in the principal Cafe it was decreed to be no Agree¬ 
ment, which this Court could carry into Execution, being 
only Preparatory Heads, which were afterwards to be 
drawn into Form, and might then receive feveral Altera¬ 
tions or Additions, or the Agreement entirely broke off 
upon fome- further Enquiry, or Information of the Parties 
Circumftances. 

But Note, It feemed to be agreed, both by the Com: 
and Council, that if the Marriage had been had updH 
the foot of this Writing, and the Father had been privjk 
3 and 
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and contenting to it, that he Ihould afterwards have been 

obliged to execute his Part thereof. 

* 

Beal verfus Beal. 


405 


Cafe 274, 


T HIS was a Rehearing, and the Cafe appeared tokens 

be fhortly this, the Plaintiff's Father being Te- wclrrj 1 ,«»5 

from wha: 


nant for Life, with Remainder to his Brother in Tail, 
prevails on his Brother to join with him in a Common 
Recovery, whereby the Eftate was fettled to the Ufe of 
the Plaintiff's Father for Life, Remainder to Truftces 
during his Life to fupport Contingent Remainders, Re¬ 
mainder to fuch Woman as he fhould afterwards happen 
to marry, for Life, for her Jointure, Remainder to the 
firft, and other Sons of the Plaintiff’s Father in Tail 
Male fucceffivcly, Remainder to the Brother in Tail, 
Remainder to the Right Heirs of Plaintiff’s Father ; and 
in the Deed declaring the Ufes of the Recovery was a 
JR rovifo, that it fhould be lawful for the Plaintiff's Fa¬ 
ther by Writing, or laft Will, to charge the Fftate with 
j/y Sum or Sums of Money, not exceeding 2000 /. for 
the Portions of Daughters or younger Sons, to be paid 
at fuch Times, and by fuch Proportions as the Father 
fhould diredl: The father afterwards marries the De¬ 
fendant, and by her had lffue only two Daughters the 
now Plaintiffs, and by his Will taking Notice of his 
Power, appoints the Sum of 2000/. to be raifed out of 
the faid Eilate, for his faid two Daughters, and to be 
paid and payable to them at their refpedive Ages of 18 
Years, or Days of Marriage, which fhould firlt happen; 
without faying, after the Death of his Wife, or any 
Vrovijo , that it fhould noteffed the Wife’s Jointure, and 
then the Father dies. 

And now this Bill was brought by the two Daughter*, 
who w r ere under 18, and unmarried, to have Interc-it 
for their Portions, ’till payable. My Lord Chancellor 
)Uarcourt decreed, that they fhould have Intereft after the 
Rate of 2 Per Cent, per A^n. for their Portions ’nil 12 

i ears 
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Years of Age, and from thence, ’till payable \ l. per 
Cent. but they not liking this Decree, brought on the 
Caufe again, and prefled very much for an Allowance^df^ 
6 l. per Cent, for their Portions, ’till payable. / 

But my Lord Cooper faid, he thought the former De¬ 
cree very tender in the Provifion thereby made; and that 
it was rather a Recommendation to the Mother to make 
them that Allowance, than a Decree to charge her Join¬ 
ture therewith $ but fince they were not fatisfied with 
that Decree, as appeared by their bringing the Caufe td a 
Rehearing, he muft now give them no more than what 
in ftrift Jufticc they could demand; and that fince 
their Portions were not payable ’till 18, or Marriage, he 
could not charge the Jointrefs with Intereft thereof in 
the mean Time ; but faid, that the Reafon of Poft- 
poning the Payment thereof ’till that Time, being in 
favour of the Jointrefs, Ihe ought to Maintain them out 
of the Profits of her Jointure Lands ; but in regard the 
faid Portions could not in Stridlnefs carry Intereft, ’till 
they became payable, it was decreed, that from the 
Time they became payable, they fhould - be allowed 
per Cent. Intereft for the lame, and whether the Portions 
on the Daughters attaining the Age of 18 Years, or 
Marriage, ftiould be immediately raifed, lo as to charge 
and effedl the Jointure Eftace for Life, or wait ’till her 
Death ? My Lord laid, it would be Time enough to con- 
fider of that, when that came to be the Cafe. 
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Cballh verfus Cafborn. 0*2?>■ 

I N this Cafe it was faid by Mr. Vcrnon> and agreed A Mortgagor 
to by the Court, that if a Man has a Debt owing Zon^Zey 
to him by Mortgage, and another on Bond from the Monga h gee 
fame Perfon, that he cannot tack them together againft 
the Mortgagor; but that he fhall be let into a Redemp- without pay- 
tion on Payment of the Mortgage Money only; but the 
Heir in fuch Cafe fhall not be let into a Redemption 
without Payment of both, becaufe the Land in his can the I)e- 
Hands is chargeable with the Bond, even at Law ; and Equity of Re- 
nOW fince the Statute againft fraudulent Devifts, the 
Devifee of the Equity of Redemption is in th\ fame J^ d £ t nlt 
Cafe, and cannot Redeem without Payment of,.both, Devifes. 
becaufe the Statute makes fuch Devife void, as againft 
Creditors, and then the Devifee ftands in the fame Place 
as the Heir muft have done, if no Devife had been 
made; but before that Statute, fuch Devifee would not 
be liable, to the Bond Debr, any more than the Mort¬ 
gagor himfelf. 

S Another Point in this Cafe was, that a Man feifed of 
Arne Freehold Eftate, and alfo of a Copyhold Elhtc, 
dpifed all his Real and Perfonal Eftate for the Payment 
r I i i i i of 
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of his Debts, and died without any furrcnder of the 
Copyhold Eftate to the Ufe of his Will; and whether 
this Court would fupply the Want of fuch Surrender 
as they would hare done if the Copyhold Ellate had 
been exprefly mentioned in thc'Witf, as Copyhold ? Mr. 
Williams faid, the Matter of the Rolls had l'upplied the 
Defeft of a Surrender in fuch a Cafe, where there was 
no Freehold at all; and he thought it the fame Cafe 
here, where the Freehold Eftate was not fufficient for 
Payment of the Debts. ‘ • 

But my Lord Chancellor faid, he had never known it 
carried fo far, becaufe he thought the Dcvife of his Real 
Eftate did not ftiow an Intention to pafs a Copyhold, 
which in the Eye of the Law was of the loweft Regard, 
and looked upon only an Eftate at Will, though Cuftom 
had now fixed it in the Copyholder; and faid, unltfs 
they could {how fomc Precedents, he could not aflift 
them. 

A third Point was, that the Devifees of the Real and 
Perfonal Eftate were made Executors; and therefore Mr. 
Vernon faid, it was a fettled Diftinflion in this Coii^t, 
that they ought to apply the Eftate in fuch Cafe, in'‘a 
Courfe of Adminiftration; becaufe, if the Eftate were 
fold, it would be Perfonal Aflets in their Hands, and 
then to pay a Debt of an inferior Nature, before one 
of a Superior, would be a Devaftavit; but if they had 
not beep made Executors, then the Creditors ftiould have 
come iii all equally; becaufe in Equity all Debts are equal, 
and cjjcy as Truftees could give no Preference, and would 
be in no Danger, as Executors in fuch Cafe. 

But my Lord Chancellor thought the Accident of their 
being made Executors, ought to make no Difference in 
Equity; but that all Creditors lhould be confidered 
equally, and would foe Precedents, though Mr. Vernon 
faid, it had been a fettled Diftin&ion, and feveral Prece¬ 
dents in Point. j, 
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Read verfus Duck. 


Cafe 27 6 . 


T N this Cafe a Qufiftion arofe upon a Freeman of if a Lolls hap- 
•* Londons Will, upon what Part of the I’ettatorsi 
Eftate the Lcfs, which was occafioned by the Failure of 1 ‘ 
the Executory lhould rail, and it was referred to a Matter Illk ' he ^v 
to ftatc a Cafe to be fent to the Recorder of the City, 

\ tjp certify it to the Court, and the Cafe as Stated waslonSM? 
thus: llx 

n«'*n!.iis ! ,r 

. of his Eftate only, and not oat of the whole Path ul L'..: 

Whether by the Cuftom of the City of London the 
Lofs which befals a Freeman’s Eftate, by the Infolvcncy 
of his Executors, ought to be born out of the Tell a- 
mentary Part of his Eftate only, or out of the whole 
Perfonal Eftate, as well Cuftoinary as Teftamentary ? To 
which it was certified : 

We the Lord Mayor and Aldermen of the City of Eon- 
don, whofc Names are under-written, in Obedience to the 
faid Order , by William Thompfon, Efq; Recorder of the Jaid 
City, humbly certify unto your Lordjhip , that if a Freeman 
of London dies , leaving a Widow and Children , his Per¬ 
fonal Eflate after his Debts paid, and the citflomary Al¬ 
lowance for his Funeral, and the Widow's Chamber being 
firfl deducted thereout , is by the Cuflom of the faid City, 
to be divided into three equal Parts , and difpofed of 
as follows, viz. one Third Part belongs to the Widow, ano¬ 
ther Third Part to the Children unadvanced by hinl in his 
Life Time; and the other Third Part fuck Frccm'M-irny\ v 
difpofe of by his Will, as he plcafes ; but where a Lofs of 
the Freemans Eftate by the InJ'olvency of his Executors 
happens , there is not any Cuflom of the City of London 
which directs, whether fuel) Lofs ought to be born out oj 
the Teftamentary Part of his Eftate only, or out of his 
•perfonal Eftate, as well Citflomary as Teftamentary. 


This 


4io 
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This Report of the Lord Mayor and Aldermen being 
returned back to the Lord Chancellor Cowptr , the Matter 
was again debated by Council before his Lordfhip, who 
was of Opinion, that the Widow and Orphans of a 
Freeman of London are in the « 5 Ja»ire of Creditors, and 
lhall have two Parts in three of thePerfonal Eftate he ihall 
die poflefled of; and that if any Lofs happen by the In- 
folvency of his Executors, fuch Lofs ought to be born by 
the Legatees of a Freeman, intirely out of his Tefta- 
mentary Part, and the fame was in this Cafe decreed ac¬ 
cordingly ; fo that the Widow and Orphans had two full 
Thirds, of the Freeman’s Eftate, as if no fuch Lofs had 
been. 
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Cafey verlus Beachfield. 0,6 27 ?‘ 

I N this Cafe it was laid by Mr. Vernon, that the Rea* A 

r . J r i m ° -ir ina Caufe 

ion you cannot examine any or the Plaintiffs, as cannot be 
Witneffes in the Caufe, is, becaufe, if the Caufe Mifcarries, 
the Plaintiffs will be liable to Cofts; and therefore their 
fwearing is to exempt themlelves, and ’tis their own he is forced 
Choice that they are made Plaintiffs, for without their tawtheSHfc 
Content they could not be made fo; but Defendants are 
for ced in to the Cau fe, and if their being made Parties 
ffiould ablblutely invalidate their Teftimony, it would be 
in the Power of any one, who had a Mind to epprefs 
another, to deprive him of his Defence, by makidg the 
moft material WitnefTes Defendants in the Suit 
therefore any of the Defendants to a Suit may be exa¬ 
mined as Witneffes, faving juft Exceptions to their 
Credit, toV. 
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Cafe 278. 


Where the 
Wife’s For¬ 
tune, tho’ the 
Husband 
made no Set¬ 
tlement on 
her, fhall go 
to the Credi¬ 
tors and Re- 
prefentatives 

of the Huf- 
band and not 
to the Repre- 
fentatjves of 
the Wife. 


Packer verfus Wyndham. 

T H E only Queftion in tfci^afe was, Whether any, 
and what Part of the Wife’s Fprtune fhould be fub- 
je£l to anfwer the Plaintiffs pemands, who were Sifters 
and Heirs at Law $ and aifo Adminiftrators and Creditors 
of the Husband againft the Defendant, who was Admini- 
ftrator of the Wife, who furvived her Husband : tu 

which, the Cafe was thus, Mrs. Anne Ajh being intitled 
to the Sum of 5500/. fecured to her by a Mortgage 
for Years on the Eftate of Sir Edmond Bacon , taken in 
the Name of Truftces; and likewife to 3000 /. fecured 
to her by a Mortgage for Years on the Eftate of Sir 
Humphry Briggs, taken in her own Name; and alfo to a 
Bond Debt of 400 /. and to feveral Jewels and other 
Things of confiderable Value. The faid Mrs. Ajb became 
a Lunatick, and on a CommilEon of Lunacy ifiTued out 
for that Purpoie, the Cuftody of her Perfom and Eftate 
was committed to one of the Defendants: Some Time 
after. Phi/ip Ricker, Efq; the Plaintiffs Brother, by fome 
Contrivance got the Lunatick, and marxied her, without 
making any Settlement or Provifton for her; and for 
this Contempt he and others concerned in procuring the 
Marriage, were committed by this Court to the Floes, 
(but on a Suit in the Spiritual Court, the Marriage was 
fenteneed to he good; and that Sentence afterwards afc 
firmca on an Appeal to the Delegates) and it was order’d 
« 64 fa& lame Time, that all the Deeds and Securities re¬ 
lating to the Luna tick’s Fortune, and alfo the Jewels,' 
fhould be brought and lodged with one of the Mainers of 
this Court, in Order to fecure fome Provifion for the 
Wife, in Cafe (he fhould furvive her Husband; and 
likewife for the Children of that Marriage, in Cafe there 
fhould be any. 1' 

Seme Time after, on Mr. Packers Application to tKe 
Court by Petition to fcayc the Commiffion of Lunaqy 
fuperfcded; but in regard, Mr. Packer *s Eftate was muefr 
3 ~ incum* 


__ In Curia Cancellaria. 

incumbred,and he had made no Settlement on his Wife; it 
was at the fame Time ordered, that fo much of the 5 500 4 
as wa6 neceffary, ftiould be applied towards difeumbring 
his Eftate, and the Rdjjue to be laid out in a Purchafe 
of Lands, which together with fo much of Mr. Packer's 
Eftate as would made up 500 4 per Ann. was to be fet¬ 
tled on Mr. Packer for Life, with Remainder to his Wife 
for Life, for her Jointure, Remainder to the Iffue of 
tt^at.Marriage, tfc. with Remainder to Mr. Packers right 
Heirs; and upon Mr. Packer's making fuch Settlement, 
the Relidue of his Ladies Fortune was to be paid and 
delivered to him ; and in the mean Time he was to be 
examined in Interrogatories touching Incumbrances on 
his Eftate. 

Mr. Packer never complied with any Part of this Order; 
but being indebted to one Gooding in a confiderable Sum 
of Money, Gooding brings his Action againft him, and 
recovers Judgment, and took out a Fi. Fa. and there¬ 
upon the Mortgage Term of Sir Humphry Briggs was fold 
by the Sheriff, and the Debt paid. 

After this, Mr. Packer being indebted to the Plaintiffs, 
his Sifters, in about 2000 4 apiece given them for their 
Portions, does by Indenture, taking Notice thereof, 
aflign the laid 5 500 4 and all Securities taken for the 
lame; and alfo all other the Fortune and Portion be¬ 
longing to him in Right of his Wife, to Truftees in Truft, 
in the firft Place to pay thereout to the Plaintiffs their 
Portions, and after in Truft for himfelf, his Executors 
and Adminiftrators. 

Some Time after Sir Edmond Bacon paid in the 5000 4 
due on his Mortgage; and Mr. Packer not having complied 
with the Terms of the laft Order, that fame was again 
placed out at Intereft on a Security taken, in the Name 
of a Senior Matter of this Court, after which Mr. 
..^Packer died Inteftate, and without Iffue; and about two 
years after, Mrs. Packer died likewife Inteftate, and with- 
put lffue whereupon the Plaintiffs, who were Sifters 

✓£nd Heirs at Law to Mr. Packer, and alfo Creditors as 

above- 
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above-mentioned, took out Letters of Adminiftration to 
him, and the Defendant Wyndbam took out Letters of 
Adminiftration to Mrs. Packer the Wife, and brought a 
Crofs Bill to have the Fortunep-and Securities delivered 
over to him. 

For the Plaintiffs in the original Caufe it was argued, 
that they Jiad an undoubted Right to this Fortune of 
the Wife's, not only as they were Creditors, but alfo as 
they were Reprefentatives and Heirs at Law to the Huf~ 
band; that if the Settlement had been made purfuanc 
to the Order, the laic Limitation being to the right Heirs 
of Mr. Packer , would have carried the Lands to them ; 
that tho’ no Settlement were made, yet as Reprefentatives 
to Mr. Packer , they were intitled to it; fo that call it 
Land, or call it Money, yet it equally belongs to the 
Plaintiffs; that a Cboje in A&ion belonging to the Wife 
may be releafed by the Husband; and if Truftees for 
the Wife's Fortune ihould pay it to the Hulband, his 
Wife would be without any Remedy; that a Wife on 
her Marriage is to forfake Father and Mother, and cleave 
to her Husband, and furely her Fortune is to go along 
with her; that a Husband may maintain Trover for his 
Wife’s Goods taken from her before Marriage, without 
joining her in the A&ion, fo is 2 Lev . 107; and if a 
Husband before Marriage agrees to make a Settlement 
on his Wife, and afterwards makes the Settlement ac¬ 
cordingly, this intitles him to all her Fortune, efpecially 
if it wj;re made in Confideration of that Fortune; and 
Therefore his Reprefentatives (ball go away with it, tho* 
the Wife ihould furvive, and this has been feveral Times 
fettled in this Court; and here, tho’ no a&ual Settle¬ 
ment has been made, yet the Wife has had the Benefit 
of her Fortune preferved to her for Life, which is all 
ihe Ihould have had, in Cafe the Settlement had been 
made; that ihe being dead, and no Children to be prey 
vided for, her Fortune ought to go over to her Hus¬ 
band’s Family, and not return to her own; that thif 
Cbofes in Action a it not affighable at Law, yet fudi\ 
2 Aflign- 
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^Ailignments are fupported every Day in this Court, and 
the Plaintiffs in this Cafe are Creditors; and therefore 
more ftrongly intitled to the Benefit of the Husbands 
Alignment; that thefa^Sacurities being lodged in the 
Court, makes no Manner of Difference, for the Court 
is but in the Nature of a Truftec of them for the Wife, 
and has no Property therein; but the Property is ftill in 
^heWife, and confequently in the Husband ; that any Dif- 
ppiifion by Ceflui que Truft , is binding upon the Truftee 
in a Court of Equity, and even at Law ; if the Huf- 
band brings Debt on the Wife's Bond, and recovers Judg¬ 
ment, this alters the Nature of the Security, and makes 
it the Husband’s; and fo it has been lately adjudged in 
the Kings-Bench , where fuch a Judgment was held af- 
fignabie within the Statutes of Bankrupts for the Bene¬ 
fit of the Husband’s Creditors, for when the Husband 
recovers Judgment, the Debt is turned into rem adjudi - 
catum, and is no longer a Chofe in Action. 

But my Lord Chancellor feemed to think, that fuch 
Judgment would not have carried it to the Husband’s 
Reprcfentatives againft the Wife furviving, if that had 
been the Point of the Cafe. 

It wes likewife urged, that the Order of the 19th of 
March had not at all varied the Cafe, for the Intent 
thereof was only to fecure fome Provifion for the Wife; 
that fhe being now dead, that Order has had its Effe£l, 
and the Plaintiffs who Hand in the Husband’s Place ought 
to have the Refidue of the Wife’s Fortune. ( 

On the other Side it was argued, that by this Ctbti*' 
million of Lunacy againft the Wife, the Property 
of her Fortune was veiled in the Crown, and this being 
in Force at the Time of the Marriage, prevented the 
Husband’s Power over it; that he had indeed been very 
juftly committed for his Contempt in marrying her; 
bar that would be a very infignificant Punilhmcnt, if he 
migiit at the lame Time go away with all her Fortune; 
that at leaft the Crown had a Power to preferve the 
Eftates and Fortunes of Lunaticks, againft any Dilpoli- 
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tion of their own ; and that Power was lodged in this 
Court, that the Court had more than a bare Cuftody 
of this Lady’s Fortune; that by the Order of the 19 th 
of March , Mr. Packer was ae^to have any Part of her 
Fortune, ’till he made the Settlement, thereby ordered ; 
that this was in the Nature of a Condition precedent; 
and he not having performed his Part thereof, had no 
Title to the Fortune ; that the Husband’s Aflignmenc 
could not be pretended to affeft the 3000 /. on t S/r 
Humphry Brigg's Mortgage, the Sheriff having made an 
abfolutc Sale of the legal Term on the Fi. Fa . before 
that Alignment, and the Vendee by that Sale was become 
the abfolute Owner thereof; and Mr. Vernon cited a Cafe 
of Burnet and Kinafton , where the Wife having a Sum of 
1400 /. out upon Mortgage, the Husband after Marriage 
made an Alignment of this Money, and agreed, that 
when it was paid in, the Truftees fhould inveft it in the 
Purchafe of Lands, to be fettled to feveral Ufes; then 
the Husband died, and afterwards the Wife died before 
the Money was paid in, and it was decreed for the Re- 
prefentatives of the Wife, againft the Reprefentatives of 
the Husband; the Reafon of which Cafe he faid was, 
that the Husband could Transfer no more to another, 
than he himfelf had; that he had but a Power of calling 
in this Money, and if he had made Ufe of that Power 
and received it, the Property had been abfolutely in him; 
that his Affignee, who hood in his Place, could have no 
othe^ Intereft than the Husband himfelf had ; and (ince 
tfeerAflignee did not reduce it into PolTeflion during the 
Husband’s Life, the Wife being the Survivor, became 
inritled to it as a Chofe in A&ion, and confequently it 
muft go to her Reprefentatives, and this he faid was a 
Cafe in Point. 

It was likewife. urged, that if this Fortune Ihould go 
to the Reprefentatives of the Husband, it might h^ve 
proved a very great hardftiip on Mrs. Packer , for (he might 
have married again, and had Children, and they muft 
have been left deftitute of any Provifion ; that as to the 
3 Husband’s 
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Hufband’s Affignment it was general; and if fuch gene¬ 
ral Alignments fhould prevail, it would loon put an 
End to the Do&rine of Chattels Real, and Chofes in 
A <9 ion furviving to il ^ Wife: for then it would be only 
for the Hulband immediately after Marriage, to make a 
general Alignment of all his Wife’s Fortune ; and that 
would prevent their taking any Thing after his Death, 
tho* nothing more were done by the Hulband to alter 
.the Property; that as the Plaintiffs could with no Colour 
alk the Decree they are now feeking for againft the Wife 
fcerfelf, if Ihe were living, no more ought they to pre¬ 
vail againft the Defendant, who is her Reprefentative, 
and Hands in her Place; and Mr. Vernon cited a Cafe of 
Pheafant and Pheafant , where a Man married a City 
Orphan without the Leave of the Court of Orphans, and 
for this he was committed and fined; and fometimes 
that Court has fin’d a Man in fuch Cafe, to the full 
Value of the Wife’s Fortune; yet that Court is of much 
inferior Jurifdi&ion to this; and though fuch Proceed¬ 
ings may perhaps be fomewhat Arbitrary, yet they have 
never been condemned or prohibited; and therefore he 
fubmitted it to the Court, Whether Mr. Packer's marrying 
his Lady, who was then under the Care and Protedion 
of this Court, without their Leave, was not fuch a 
Contempt as might amount to a Forfeiture of her 
Fortune. 

And it was urged by mofl of the Council for the De- 
fandants, that the Power of the Crown over fyunaticks 
was fuch a Prerogative, as veiled their Fortune^, the 
Crown, tho’ the Committee was accountable for the 
Profits to the Relations of the Lunatick, or to the Lu- 
natick himfelf, if he recovered; and if fo, the Poffef- 
fion of the Wife was divefted before her Marriage, and 
confequently the Hulband had no Power to difpofe of 
her Fortune ; but this was thought by feveral to be no 
Law, and the Court feemed to think it of fo little 
Weight, that no Anfwer was offered to it. 

Lori 
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Lord Chancellor . As to the Marriage, that is now out 
of the Cafe, having had its Agitation in a proper Court, 
and a Sentence pronounced for it; and therefore it is to 
be looked upon as Valid and go od. A s to the Order 19th 
of March, I think that is likewiHTbut of the Cafe, for 
as the Hufband, if he had complied with the Terms of 
that Order, had been a Purchafor of his Wife’s Fortune, 
fo he having not complied with them, it is now as if 
no fuch Order had been made; fo on the other Hand, 
the Wife being now Dead, and no Children left, the* 
Reafon for this Court’s interpofmg is at an End ; and 
then, as to the 5500/. that being paid in during the 
Coverture, was the Hufband’s Money, and the Property 
abfolutely veiled in him by Law; and though this Court 
thought fit to lay their Hands on it, and had Power fo 
to do, being paid into the Mailer’s Hands; yet that was 
only in the Nature of a Caution, ’till the Husband Ihould 
make fome Provilion for his Wife; it was the Husband’s 
Money, but the Court had a Power to detain or keep it 
from him ’till he made fuch Provilion; but the Wife 
being now dead, and no Children to be provided for, the 
Reafon of their keeping the Money from him is at an End; 
and then, Equitas Jequitur Legem, and mull give it to the 
Husband’s Reprefentatives, to whom by Law it belongs. 
As to the 3000 /. on Sir Humphry Briggs Mortgage, that 
being fold by the Sheriff on a Fi. Fa . before the Huf¬ 
band’s Affignment, mull take Place againft the Aflign- 
ment, tho* perhaps the Plaintiffs may have an Equity to 
the Reminder, after Payment of Goodings Debt; for the 
Husband may aflign over a Term or Mortgage for Years, 
which he has in Right of his Wife, and fo he may 
likewife the Trull of fuch Term, and this Ihall prevail 
againft the Wife, though Ihe furvives; and this will be 
different from the Cafe of Burnet and Kinafion, for in 
that Cafe the Mortgage to the Wife was a Mortgage in Fee, 
which the Husband alone could not difpofe of; and 
therefore the Eftate being Hill in the Wife, carried the 
Money along with it to her and her Reprefentatives, 
3 but 
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but of a Term for Years, or the Truft of fuch a Term, 
the Husband has the abfolute Power, and may difpofe 
of it without his Wife’s joining with him; and there¬ 
fore this Aflignment of Jus to the Plaintiffs might have 
been good, if it had not been for the antecedent Sale 
by the Sheriff; but, however, this Queftion is not now 
before me, and ’till you bring on the Caufe againft 
Gooding s Creditors, I ftiall lay nothing further in it. 

, As to the Bond of 400 /. that I think was plainly a 
Chofe in A&ion, and muft go to the Defendants, not* 
withftanding the Husband’s Ailignment, becaufe it was a 
Thing not affignable at Law, and here feems no Equity 
to fupport it againft the Defendants; but as to the 
Jewels they mutt go to the Plaintiffs, for this Court 
kept them but as a Pledge or Caution, and the Property 
was Hill in the Wife, and corJequently in the Husband* 
and here was no tort or tortious A& to diveft that Pro¬ 
perty, and turn it into a Chofe in A&ion, for the Pot 
feftion of the Court was not fuch ; and therefore the 
Plaintiffs, as Reprcfentatives of the Husband, have a Right 
to them likewife ; and he laid, the Difference between a 
Bond or fuch like, and a Term for Years, whereto the 
Husband was intitled in Right of his Wife, was that, 
tho’ the Bond, tfc. was meerly a Chofe in A&ion, and 
not affignable by Law; but a Term for Years was only 
a Chattel Real, which the Hufband might affign by Law 
without his Wife, and fo he might, the Truft of fuch 
a Term, and confequeptly the Money fecured by it. 
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Dcmandray verfus Metcalf. 

T HIS was a Cafe wherein my Lord Chancellor took 

Time to confider, and be attended with Piece- Pawn of Tome 
dents, and was Ihortly thus: A Man borrows 200 /* on i’ ( u„. 
die Pawn of feme Jewels, worth about 600 /. and takes 
a Note from the Pawnee, acknowledging the Jewels to be 

M m m m m in »«.= ws 

Note, with¬ 
out taking Notice of the Jewels; Ifis Executors ihall not redeem the Jewels without paying the 
. Money due on the Notes. 
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in his Hands for fecuring of the 200 /. afterwards the 
Pawner borrows at feveral Times three feveral other 
Sums of Money of the Pawnee, and gives his Note for 
each Sum, without taking any Manner of Notice of the 
Jewels, and die?. 

His Executors brought this Bill to redeem the Jewels* 
on Payment of the 260 /• firft lent thereon, and In- 
tereft; and the only Queftion was. Whether he Ihould 
not likewife pay the other Sums fecured by his Teftator’s / 
Notes before he Ihould be admitted to redeem, and the 
Plaintiffs were to produce Precedents, that the Redemp¬ 
tion might be on Payment of the firft Sum and Intereft 
only, but could not find any Precedents. 

My Lord Chancellor now gave his Opinion, that the 
Plaintiffs muft pay a! I the Money due on the feveral 
Notes; and faid, lince there were no Precedents to 
guide him, he thought the conftant Maxim of this Court 
fufficient for that Purpofe, vi%. that he who will have 
Equity, or comes hither for Equity, muft do Equity ; 
and fince the Plaintiff cannot have back thefe Jewels, 
without the Affiftance of this Court, it is reafonable and 
juft he ihould pay the Defendant all Moneys due to 
him; for it is natural to fuppofe the Pawnee would not 
have lent him thofe Sums, but on the Credit of the 
Pledge he had in his Hands before; and faid, the neareft 
Cafe he could find that came to this was, the Cafe of 
St. John and Holford , 1 Chan. Ca. 97, tho* he agreed that 
Cafe might be diftinguilhed from this, being between the 
Heirs of the Mortgagor and Sureties; but he faid, tho* the 
Reafon he now gave for his Opinion be not mentioned 
in that Cafe, as the Reafon of the Refolution; yet the 
Cafe would well enough have admitted it, and the De¬ 
cree was accordingly; but Mr. Vernon faid, if there had 
been any Creditors of the Pawner by Bond, or a Com- 
million of Bankruptcy out again# him, the Defondant 
muft come behind them for his Debts on the feveral 
Notes, and could not have tacked them to the Pawn, 
lb as, to prefer himfelf before them; but that not being 
2 the 
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the prefent Cafe, My Lord decreed, that if the Plaintiff 
would redeem, the Time for Payment being lapfed, he 
mutt pay all; and he likewife declared his Opinion, that 
if the firit Sum had fcen fecured by a Mortgage of 
Lands, he fhould not have been admitted to redeem after 
the Day for Payment was lapfed, without paying like¬ 
wife all that was due to the Mortgagee on Notes, or 
Simple Contrail j otherwife if fuch fubfequent Debts 
had been fecured by Bond. 

Seal verfus Seal c* 

I N this Cafe a Man being feifed of a good Real Eftate, A Devife j>f 
and alfo poffeffed of a confiderable Perfonal Eftate j iiitate to one 
and having an Intention to fettle and fecurc both in his 
Name and Family, does by his Will in Writing, after *j£ 
feveral Legacies, and Bcquefts, give and devife all the 
reft and reiidue of his Real and Perfonal Eftate to the 
Plaintiff, and the Heirs Male of his Body to be begotten, 
for ever ; and for want of fuch I flue, to the Defendant 
and the Heirs Male of his Body to be begotten, for ever; 
with like Remainders over to feveral others of the 
fame Name, and makes the Defendant his Executor, 
and dies. 

And now this Bill was brought to have an Account of 
the Perfonal Eftate, and that the Plaintiff might enjoy 
the fame to his own Ufe abfolutely, the Remainder over 
being void; and the Defendant brought a Crofs Bill, 
upon Pretence that there were Directions in the Will, to 
have the whole Perfonal Eftate vetted in the Purchafe 
of Lands to be fettled in the Manner abovementioned. 

But upon reading of the Will, my Lord Chancellor was 
clear of Opinion, that thefe Directions extended only to 
fuch Part of the Perfonal Eftate, as was not upon Go¬ 
vernment Security (which was about 8oco L or 9000 /.) 
and for the Refidue, which amounted to about 14 or 
150CC /. that was plainly takeq no further Notice of, 

than 
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than in the Devife above mentioned, of all the reft and 
refidue of his Real and Perfonal Eftate. 

For the Plaintiff it was (aid, as to that, that the De- 
viffes over were abiolutely void, and the whole verted in 
the Plainiiff, as not being capable of bearing any further 
Limitation, and this Point the Defendant’s Council gave 
up; but then they ittfifted, that the Intent of the Tcfta- 
tor appearing to be to continue the Real Eftate, and the 
Lands to be purchafed in the Name of the Teftator,' this 
Court would Order the Settlement to be made in fuch 
Manner, that the Plaintiff might not have Power to defeat 
the Remainders; and therefore, that the Plaintiff fhould 
be only made Tenant for Life, with Remainder to his firft 
and other Sons in Tail Male, and fo for the others in Re¬ 
mainder; and the Attorney General faid, the Houfe of 
Lords had in a Cafe lately made the like Provilion for 
the Benefit of the Iffue, that they may not be defeated 
by the Father. 

But my Lord Chancellor faid, it was in a Cafe of 
Marriage Articles, where the Intent was plain to provide 
for the Iffue of the Marriage; but here the Teftator 
fcimfelf has exprefly given it to the Plaintiff in Tail Male; 
and therefore he thought this Court could not vary the 
Limitation; befides, that the Defendant has a chance for 
the Remainder, if the Plaintiff (hould die without Iffue 
before any Recovery fuffered; and mentioned a Cafe 
where fuch Remainder took Place, by the Death of Te¬ 
nant in Tail without Iffue, before he could compleat a 
Recovery; and therefore ordered a Settlement in this 
Cafe tb be made in the like Manner, and the Deeds 
and Writings to be brought before the Matter for that 
Purpbfc. 
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Howell verfus Price. 

O N E Davids made a Mortgage of Lands in Wales, by 
way of Lcafe and Releale, to one Reynolds , and 
his Heir?, in Conliderution of 300/. and the Provifo 
was, that if Davids , or his Heirs or Afligns, ihould on 
Michaelmas-Day 1702, or any Michaelmas-Day following, 
pay to Reynolds , his Heirs or Afligns, the Sum of 3 co / 
and all Arrears of Rent or lntereil, which ihould be 
then due, then the laid Conveyance was to ceai’e ; but 
in this Conveyance was no Covenant for Payment of the 
Money as nlual, but only a Covenant for quiet Enjoy¬ 
ment, and that the Dilate was free from Incumbrances. 
Davids pays the Inter ell of this Money during his Life, 
and fettles the Lands thcmfclves to the Ulc of himfclf 
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for Life, Remainder to Mary his intended Wile for Life,Y v;, C 
for her Jointure, Remainder to his own R'ght Heirs; 
and after having Iflue by his Wile, one only Daughter, 
named Maud , he by his Will gives fcveral Legacies; and 
after devifes in thefe Words: All the rell and rclklue of 


my Perfonal Ellatc, I give and devile to my Wife Mary 
and my Daughter Maud, whom I alfo make joint Exe¬ 
cutors, as well to pay my Debts, as to levy my Debts, 
and dies. Maud the Daughter was then an Infant, and 
died loon after, under Age, and without Illue. 

This Bill was brought by the Plaintiff, and his Wife, 
who was Heir at Law to Davids , againfl: Mary his Widow 
and Executrix, and againfl the Aflignee of the Mortgage 
to be let into a Redemption of the Dilate; and that the 
Perfonal Kftate in the Hands of the Widow and Execu¬ 
trix, might be applied in Eafe and Exoneration of the 
Real Eftate, for the Benefit of the Widow and Heir 


at Law. 

. But my Lord Chancellor thought this a quire different 
Cafe from thofe wherein Inch Hired!ions have been 
given, and laid, that there being no Covenant lor Pay¬ 
ment of the Money, there was no Contrail at all be- 

N n u 1111 tween 
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tween them, neither exprefs nor implied, nor would any 
A&ion lie againft the Mortgagor, to fubjefl his Perfon, 
or compel him to pay this Money ; hut this was in Na¬ 
ture of a conditional Purchafe, fubjedl to be defeated on 
Payment by the Mortgagor, or his Heirs, of the Sums flipu- 
lated between them at any Michaelmas-Day, at the Election 
of the Mortgagor, or his Heirs; fo that here was an 
everlafting fubfilling Right of Redemption, defcendible 
to the Heirs of the Mortgagor, which could not bp for¬ 
feited at Law, like other Mortgages j and therefore there 
could be no Equity of Redemption, or any Occafion for 
the Affiftancc of this Court; but the Plaintiffs might 
even at Law defeat the Conveyance, by performing the 
Terms and Conditions of it, which were not limited to 
any particular Time but might be performed on any 
Michaelmas-Day to the End of the World; and fincc here 
was no Covenant or Contradf, either exprefs or implied, 
to Charge the Perfonal Eftate of the Mortgagor, he 
thought there was no Reafon to lay the Load of this 
Debt, upon that, which was given to other Pcrfons; 
and tho* Maud, who was Joint-Executrix with the De¬ 
fendant, was alfo Heir at Law to the Mortgagor, yet he 
did not think her Moiety of the Perfonal Eftate ought 
to be applied towards difeumbring this Eftate, but muft 
go to the Defendant as the furviving Refiduary Legatee; 
and for the Expreffion in the Will concerning the Payment 
of his Debts, that being coupled with the other Word?, 
Whom I make Joint-Executors , as well to pay my Debts , as 
to levy my Debts , lhow that he meant fuch Debts as be¬ 
longed to the Office of an Executor, which this did not, 
there being no Remedy againft; them, for want of a 
Covenant for that Purpofe; and it was at the Ele&ion 
of the Heirs of the Mortgagor for ever, Whether they 
would redeem this Eftate or not; but he agreed, if a 
Redemption were now to be of it, the Defendant having 
the Eftate in Jointure for her Life, muft pay one Third, 
and the Plaintiff the Heir at Law, the other two Thirds 
of the principal Money; and that in the mean Time the 
3 Defendant 
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Defendant muft keep down the Intercit of it; but there 
being fome other Points in the Cafe, which required a 
further Difcuflion, and might be properly triable at Law, 
mpLord made no Decree, but ordered them to fearch 
for Precedents. Note , It was faid to be a common Prac¬ 
tice in Wales to make Mortgages in this Manner, with 
Defign to keep the Eftate for ever in their own Family, 

J White verfus Thoniborougb & al\ Glfc - 

J Saac Jackfon , the Plaintiff Mary s Father, being feifed 

in Fee of a Freehold Eftate, and alio of a Copyhold <juir y «iu 
Eftate ; and having married an Orphan of the City of jins'? Articles 
London , does after Marriage, (in Confideration of 1700 
which was her Portion, and was but then paid him by y 
Indenture the lft of Oftober 1678) covenant with the 0 
Chamberlain of London , and another Perfon, to levy a 
Fine of the Freehold Eftate, to the Ufe of himfelf for 
Life, Remainder to the Ufe of Mary his Wife for Life, 
for her Jointure, Remainder to the Heirs Male of his 
Body, on the Body of the faid Mary to be begotten, 
with Remainder to his own right Heirs; and by the fame 
Indenture covenants to furrender the Copyhold Eftate 
to the fame Ufes; the Copyhold was not furrendred, nor 
was any Fine ever levied of the Freehold. After this 
he had Iffue by his faid Wife, Abraham his only Son, and 
Mary his only Daughter, the Wife of the now Plaintiff, 
and died : After his Death Mary his Widow brought a 
Bill, and had a Decree to hold and enjoy the Eftate 
during her Life. Abraham her Son contracted Debts to 
the Value of 1400 /. for which the Defendants became 
his Sureties; and for the better fecunng the Payment of 
thofe Debts, Abraham does by Indenture in Augujl 1714, 
covenant to levy a Fine of his freehold Eftate, to the 
Ufe of Mary his Mother, who was then living, for Life, 

* Remainder to the Defendants for 500 Years, Remainder 
to h imfelf in Fee; and the Trull of the Term was de¬ 
clared to be' for Payment of the 1400 l. ar.d Inteidt, 
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with a Covenant for further Affurance; and at the fame 
Time Abraham furrenders his Copyhold Lands to the 
fame Ufes: After this, Abraham makes his Will, and 
thereby devifes all his Freehold and Copyhold Lands to 
the Defendants, for the better indemnifying them againft 
the faid 1400 /. and Intereft, and makes them Executors, 
and then goes a Voyage into the Eafl-Indies , where he 
died without llTue, leaving the Defendant Anne his Widow 
and Reli£fc; no Fine was ever levied by him gf the 
Freehold Eftate purfuant to the faid Indenture; and 
Mary the Plaintiff’s Mother being dead, the Plaintiffs 
brought this Bill for a difeovery of Writings, and an 
Account of the Rents and Profits of the Real Eftate, as 
belonging to the Plaintiff Mary ; and that the Defen¬ 
dants might likewife be obliged to furrender back the 
Copyhold Eftate as belonging to the Plaintiff 

My Lord Chancellor Harcourt decreed accordingly, fa- 
ving only the Defendant Anne s Dower out of the Free¬ 
hold Eftate ; and the Reafon of his Decree was, that he 
took the firft Indenture to be only in the Nature of 
Articles for a Settlement; and that if a Bill had been 
brought to have carried it into Execution, the Settlement 
would have been fo, as to have made both the Son and 
Laughter Purchafors of the refpedlivc Remainders; and 
as to the Copyhold, that being to be intailed by the 
Article'-, could not afterwards by a bare furrender be 
defeated, without a particular Cuftom had been found to 
have warranted it. From this Decree the Defendants 
now appealed. 

For the Plaintiffs it was argued, that they were Pur¬ 
chafors under the firft Settlement made by the Father, 
in Confideration of 1700 /. Portion paid; that tho* this 
Deed was executed after Marriage, yet the Portion being 
paid at the fame Time, it could not be looked upon to 
be voluntary, but would be as effe&ual as a Settlement; 
made before Marriage, and fo has always been held where 
the Portion was paid at the Time of making the Settlement, 
that if the Fine had been levied purfuant to this Deed 
3 of 
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of Covenant, there had been no Qucftion but it had 
been an effe&ual Settlement; and then Abraham the Son 
bemg Tenant in Tail, his Covenants to levy a Fine could 
not have bound his Jffue, much lefs the Plaintiff Mary 
who claimed as a Purchafor, by Way of Remainder as 
Heir of the Body of her Father ; that tho’ no Fine were 
levied, yet in a Court of Equity it was to be looked on 
as, the fame Thing; and there is no Doubt but if a Bill 
had been brought by the Truftces in the Father’s Life 
Time, this Court would have obliged him to compleat 
the Settlement by levying the Fine; that the Plaintiff 
Mary was a Purchafor for a valuable Conlideration under 
this Settlement, and therefore ought not to lofe the 
Benefit of it; that as to the Copyhold that was actually 
furrender’d to the Ufes of the firft Deed; and then 
Abraham being Tenant in Tail thereof, could not without 
a particular Cuftom for that Purpofe defeat either bis 
Iffue, or the Plaintiff, by a bare Surrender ; and therefore 
it was pray’d that the former Decree might Hand. 

On the other Side it was argued, that the Defendants 
were juft Creditors for 1400/. that if the Eftate were 
taken from them, they muft intirely lofe their Debts; 
that no Fine being levied purfuant to the firft Deed, the 
legal Eftate continued ftill in the Father, and from him 
defeended to Abraham his Son, and he had by his Will 
devifed it to the Defendants; that it was very extraordi¬ 
nary for the Plaintiffs to afk the Affiftance of a Court 
of Equity to take it from them ; that Abraham the Soni 
was but Tenant in Tail in Equity, and therefore, tho’ he 
did not levy a Fine, yet that was not material, for a 
Bargain and Sale, a Feoffment, or Covenant* to levy a 
Fine by fuch an equitable Tenant in Tail, has been held 
fufficient to bind his Iffue ; and fo it was fettled in the 
•Cafe of Allec and Alice, where that Point came folemnlv 
in Debate, that tho’ the Plaintiff claimed by Way of 
Remainder, as Heir of the Body of her Father, yet it 
was fuch a Remainder as was actually veiled in the Son ; 
and if the Settlement had been perfected, he might by 

O o o 0 o his 
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his Fine have barred, not only his own lflue, but alfo 
the Plaintiff, and then his Covenant to levy a Fine oi^ht 
in Equity to have the fame Effeft; that as to the Copy- 
hold Eftate, there could be no Doubt but that was effedtu- 
ally veiled in the Defendants; that there could be no 
Intail of a Copyhold, or if there could, yet a bare Sur¬ 
render by fuch Copyholder has been always held fuffi- 
cient to bind his Blue, unlcfs fome particular Outturn 
were found; that a Common Recovery was needful, and 
therefore it was pray’d the Decree may be reverfed. 

But my Lord Chancellor faid, he thought, if this Deed 
of Covenant were to be looked upon only in the Nature of 
Articles, then if a Bill had been brought to have carried 
it into Execution in the Life Time of the Father, the 
Court would have decreed the Limitation to have been 
to the firft Son, and the Heirs Male of his Body, with 
Remainders to the Daughters, and the Heirs of their 
Bodies begotten, the Remainder to the Heir of the Body 
of the Father; and in fuch Cafe, tho’ the Son by a Com¬ 
mon Recovery might have barred the Remainder to the 
Daughters, yet they would have a Chance for it, in Cafe 
no fuch Recovery had been; which fhows the reafonablenefs 
of purfuing ttridtly the Intent of fuch Agreements; for 
the Tenant in Tail, through Ignorance or Forgetfulnefs 
may omit to fuffer fuch Recovery, or he may be pre¬ 
vented by Death before he has compleated it, and then 
the Remainder will take Place ; but he thought in this 
Cafe, from the Circumftances of paying the Portion at 
the fame Time, and the Chamberlain of London being a 
Party, that it was more than Articles, and ought to be 
looked on as a Settlement, tho 7 he .faid it was a very in¬ 
firm and imperfeft one; but taking it as a Settlement, then 
by the Limitations thereof, as they now Hand, tho* the 
Son would have had both Ettates in him, and might by* 
a Fine have barred them, yet his Covenant to levy a 
Fine only cannot affedl the Plaintiff, who now derives 
her Title, not under the Son, but as Heir of the Body of 
3 her 
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her Father, per formam don't, and is in Paramount the 
Eftate in Fail Male, which the Soil took. 

*£iit as to the Copyhold Eftate, he faid, that could not 
be looked upon as a Fee Simple conditional (which the 
Council for the Plaintiffs contended for, not being able 
to fupport it as an Entail) and that the Son could not 
alien it before the Condition performed by having of 
Ifluq ; for that every Bcdy knew Copyhold were at firft 
but a kind of Tenure in Villcnagc, and in refpeft of 
their bafe Nature, determinable at the Will of the Lord, 
though now indeed they have been improved and hardned 
by lime; but Prima Facie , it mult be taken, that a Sur¬ 
render by fuch Tenant in Tail will bind his Iffuc, unlefs 
a particular Cuftom were found, that there ought to 
have been a Common Recovery, and that not appearing 
in the Cafe, he thought the Defendant had a good Title 
to the Copyholds; and therefore revers’d the former De¬ 
cree as to that, but affirmed it as to the Freehold. 

But, Note , feveral at the Bar were diflatisfied with this 
and the former Decree as to the Freehold, and thought 
that the Defendants having the Eftate in Law in them 
by the Devife, and being juft Creditors, ought not to 
have had this Eftate taken from them by the Alfiftance of 
a Court of Equity, and thought the Diftin&ion of an 
infirm Settlement unintelligible. 

Note likewife , in this Cafe the Defendants themfclves 
had by their Anfwer plainly confeffed, that they had 
Notice of the firft Deed at the Time they became Sure¬ 
ties, and took the Son’s Covenant to levy the Fine. 
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Cafe 28 2 . Trott verfus Vernon . 

In Court 

A. devifes in \ Man being feifed of a Real Eftate, and alfo pof- 
±\. fe&d f° me Perfonal Eftate, makes his Will in 
Writing, and thereby devifes in thefe Words, 
my b'.bu, Le- J will and devije , that all my Debts , Legacies , and Fu- 
Funfr/tiu nerals fljall be paid and Jatisfied in the fir ft Place. Jtflli, 
fltujifiiV.'the I i lve an d devije, and then proceeds to difpofe of his 
firji Real and Perfonal Eftate; and his Perfonal Eftate not 
amount to a being Sufficient, the Queftion was, Whether that Claufe 
Sri^E- in his Will ftiould amount to a Charge on his Real Eftate 
SbnaVis ^ or t ^ ie Payment of his Debts, Legacies, and Funeral. 

not fulfccient for that Purpofe. 

My Lord Chancellor Was clear of Opinion that it 
ftiould, for as to his Debts, it was but natural Juftice they 
ftiould be paid, and his Perfonal Eftate would have been 
liable to the Payment thereof, whether he had given any 
Dirc&ions in his Will about them, or not; when there* 
, fore lie wills and devifes, that his Debts, Legacies, and 
Funeral lhall be paid and fatisfy’d, in the firfl place , 
thefe Words muft be intended to give a Preference for 
thofe Purpofes, to any other whatfoever; and ftnee he 
3 does 
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does not devile his Real or Perfonal Eftate to any Perfon 
in particular; for thefe Purpofes the Perfons who come 
within that Defcription, muft be fuppofed to be within 
hi?View; and it muft be taken as a Devile for their 
Benefit, preferable to any Dilpofttion whatfoever, either 
of his Real or Perfonal Eftate, and cotifequently both of 
them are made liable thereto. 


Pagett verfus Hoskins . 


Cafe 283. 


*pEter Whitcombe being a Freeman of London , and ha- a Freeman 
•*- ving Illue two Daughters only by a former Venter, hav^gliiue 
makes his Will, and thereby devifes 6000 L apiece to his D d [ u Jfh' s 
faid two Daughters, and makes his lecond Wife Execu- 6 uo.> /.apiece 
trix, and dies; the Widow after his Death proves hismalet-wr' 1 
Will; and on a Treaty of Marriage to be had between 
her and Si t Bennet Hoskins, fhe gives in an Eftimate of E{li »’«e it 
Mr. Whitcombe a Perfonal Eftate, amounting to about Ins Perfonal 
18000/. whereof 6000 /. being her own Share, fhe had 
taken Tallies and Orders to that Value into her own 1 ™ 
Hands, and propofes to have a Settlement made on her which' u w 
by Sir Bennet adequate to that Fortune. SgYnTukd, 

^ si. her fcconJ 

$fWband, in Coniideration thereof, fettled a Jointure of 600 1 . per sinn. Afterwards a Lo/l of 
ilSool. befell the Freeman's Eltate; and tho’ the Wife was dead, and it was urged, that the 
fecond Husband was a Purchafor of her Fortune, yet decreed, that tire Daughters ihouid have a 
proportionable Recommence out of the 6000 1 . 


Thereupon by Articles reciting a Marriage intended to 
be had between her and Sir Bennet Hoskins ; and that it 
was computed her Fortune upon the Account would 
come out to be 6000 /. Sir Bennet in Coniideration 
thereof, agrees to fettle upon her by Way of Jointure 
600 /. per Ann . for Life ; and fhe at the fame Time 
makes an Affignroent of the Dower fhe was intided to, 
out of Mr. Whitcombe* Real Eftate to Truftees in Truft, 
to make good to Sir Bennet any Lofs or Deficiency that 
might happen to the leflening of her 6000 /. Fortune. 

The Marriage takes EfFeft, and Sir Bennet receiving 
the 6000 /. fettles 600 /. p& Ann, on his Wife, for Life, 

p p p p p purfuanc 
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purfuant to the Articles; and it happening afterwards^ 
that a Lofs of 12000/. really befell Mr. Whit combe's 
Perfonal Eftate, this Bill was now brought by Ahe 
Daughters, after the Death of my Lady Hoskins, and'Sir 
Bennet, who furvived her, again!! the Defendant, who 
had taken out Letters of Adminift ration to Sir Bennet, 
for an Account of his Perfonal Eftate; and to have a 
proportionable Recompence thereout, for their Shares of 
the 6coo /. that now as the Cafe fell out, being all the 
Perfonal Eftate Mr. Whitcombe bad left; and it was de¬ 
creed accordingly by my Lord Harcourt to a general Ac¬ 
count ; but afterwards on a Rehearing his Lordftiip 
varied that Decree, and directed an Account of the Per¬ 
fonal Eftate (exclufive of the 6000 1 .) from which Decree 
the Plaintiffs now appealing to my Lord Chancellor 
Cowper, 

It was infifted upon for the Plaintiffs, that they ought 
to have an Account of the Perfonal Eftate at large ; that 
if they ftiould not have this Account, they would be 
intirely defeated of their Portions ; that this 6000 /. was 
all that was left; and Sir Bennet having Notice that it 
was fubjeft to an Account, ought to be affe&ed with it, 
efpecially as this Cafe is, where he has provided himfelf 
with a Recompence, in Cafe of any Lofs or Deficiency, 
that otherwife it would be in the Power of any Woman, 
who was an Executrix, to give away all her Teftator’s 
Affets with herfelf in Marriage, and fo defeat Trull 
Creditors of their Debts, the Confequence whereof 
. would be, that none from henceforth would run that 
Hazard, and fo no Women would be made Executors; 
that tho* Sir Bennet is in the Nature of a Purchafor of 
this 5 ooo /. by his Settlement, yet he appears to be a 
Purchafor with full Notice; and therefore his Affets ought 
to be liable to the Plaintiff’s Satisfaction, and cited 2 Vent . 
36 o. Hodges and Waddington, 

On the other Side, it was argued by Mr. Vernon and 
others, that if an Executrix commits a Devaftavit, and 
marries, the Hufband (hall be liable, even at Law, during 
2 the 
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the Coverture, to make it good; but after her Death no 
Suit can be maintained againft him at Law, whatever 
Fdttune he had with her; that in Equity indeed it has 
been held, that any Specifick Aflets of the Wife’s Teftacor 
may be followed in the Hands of the Hufband after her 
Death; fo for any Thing which he has meerly in Right of 
his Wife, he {hall be liable in this Court, io far as that 
extends, to make good any Devaftavit committed by his 
>\ r if« before Marriage; but for the Fortune at large of 
the Wife, it was never yet carried fo far, as to charge the 
Hufband on Account thereof, after her Death, efpecially 
where the Hufband, as in this Cafe was a Purchafor of 
his Wife’s Fortune, for a valuable Confideration, by 
making a Settlement on her; that if the Wife before 
Marriage had fold thefe Tallies and Orders to any 
Stranger, and wafted the Money, the Plaintiffs could 
never have come againft the Purchafor for a Reccmpcnce; 
that the Hufband was equally a Purchafor in this Cafe, 
and ought not to be affeGed by this accidental Lofs, 
which has fince happened in Mr. Wbitcombe s Aflets; that 
if it were otherwife, there would be no dealing with an 
Executor; and where a Woman was made Executrix, fhe 
mutt never expeG to marry. 

But my Lord Chancellor faid, that Sir Bennct Hoskins 
taking Notice in the very Articles, that this very 6000 /. 
was part of her fiift Hufband’s Perfonal Eftate, and that 
too, upon an Account open and unliquidated, he comes in 
as a Purchafor thereof, fubjeG and liable to that Account, 
and can be intitled to it no otherwife ; he does not take 
it as a ftated liquidated Sum whereto his Wife was in- 
titled ; but as fo much as upon the Account might be 
coming to her; and therefore takes it fubjeG to the Event 
of that Account, and has accordingly provided himfelf 
of a Recompence, in Cafe it fhould fall out to be lefs; 
and therefore he thought, that the fecond Decree which 
excluded the 6000 /. out of the Account was wrong; 
and that the fiift Decree was right, and ought to ftand. 


But 
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But Mr. Vernon Teemed to be much diffatisfied with this 
Decree, and apprehended the Conference of it might bfc 
very dangerous toPerfons who fhould deal with Executors 
for the Purchafe of their Teftator’s AfTets; but my Lord 
Chancellor faid, that Inference could not be made from 
this Decree, which was founded wholly on the Circum- 
ftances of the Cafe. 

Note , A Cafe was cited, when this Chancellor had the 
Seals before, where an Executor being poffeffed of a Terjtn 
for Years in Right of his Teftator; and being indebted 
to one in a Sum of Money on his own Account, agreed 
with his Creditor for the Sale of this Term; and that the 
Debt ihould be difcounted uut of the Purchafe Money; 
and yet upon a Bill brought againft him by the Creditors 
of the Teftator, he was not allowed to fink his own 
Debt, but was decreed to pay the Money, becaufe he 
purchafed with full Notice ; that this was a Teftamentary 
Eftate, and nothing came into the Executor’s Hands as an 
Equivalent for it, to make up the Quantum of the Tefta¬ 
tor’s Affets. 
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Stanhope verfus Thacker. 0,6 284 - 

G Fathei and 

llbert Thacker , the Father of Gilbert Thacker his Son, Son on ^ he 
on the Marriage of the Son, by Indentures of Leafe riage, b^~ 
and Releafe, in the Year 1670, convey certain Lands to Reieafe*con- 
Truftees and their Heirs, to the Ufe of Gilbert the Father yy^" d ^ q 
for Life, then to Jane his W ife for Life, Remainder to their Heirs, 
Gilbert the Son for 99 Years, if he ftiould fo long live, Ihe^Faiifer^ 
Remainder to Truftees and their Heirs during his Life, JjJJjJjS’ 
to fupport Contingent Remainders, Remainder to the L? fe Wi ^/ or 
intended Wife for Life, for her Jointure, Remainder to mainder «o 
the firft and other Sons of that Marriage in Tail Male ^ytars, f< if 
fucceflively, Remainder to the Daughter and Daughters r“. 

of that Marriage, and the Heirs of their Bodies, ’till » 

they {hall out of the Rents, Iffues, and Profits of the ring his Life, 
laid Premifles, have raifed and received the Sum of comLgSt 
3000/. and after the laid Sum raifed, or in Cale there 
be no fuch Daughter or Daughters ; then to the Heirs to the Son’s 
of the Body of Gilbert the Son, Remainder to Francis v\fefo?Life, 

Q.q q q q Thacker, 

mainder to the firft, and every other Son of that Marriage in Tail Male, Remainder to the Daughter 
or Daughters of that Marriage, and the Heirs of their Bodies, ’till they wall, out of the Rents, lllaes 


fecond Son of the Father, and to his firft and other Sons, Remainder to the Right Heirs of the Son 
for ever. There were Iffue of the Marriage only two Daughters, who being in Pofleflion after all the 
particular Precedent Eftates determined, iuffer, a Common Recovery, and it was held, that this was no 
Bar of the fubfequent Remainders, the Limitation to mom being only a Security, 'till the jo&o L 
was raifed. 
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Thacker , the fccond Son of old Gilbert , and to his firft 
and other Sons in Tail Male fucceflively; and fo in lifer? 
Manner to John Thacker , a third Son of old Gilbert ; rifa 
to his firft and other Sons in Tail Male fucceflively,(Re¬ 
mainder to the Right Heirs of Gilbert Thacker the Son 
for eveh 

The Marriage takes Effe&, and they have Ilfue only 
two Daughters, who being in PofTeffion, after all the 
other Eftates determined, which were precedent, fuffer a 
Common Recovery to the Ufe of themfelves and their 
Heirs, and one Queftion in this Cafe was, Whether by 
this Recovery the Remainders Were not barred. 

And it was argued, that they were, becaufe the pri¬ 
mary Intention of this Limitation, was to make them 
Tenants in Tail; and the railing of the 3000 4 was 
but the Secondary Intention thereof; and when they 
being fo Tenants in Tail, fuffer a Common Recovery, 
this bars their Eftate Tail, and the Remainders depending 
thereon ; and for this was cited and relied on a Cafe in 
Point, Benfon and Hudfon, 1 Mod. 108, to 112, and the 
feveral Cafes there put by my Lord Chief Juftice Hale. 

But as to this Point my Lord Chancellor was clear of 
Opinion, both upon the firft fpeaking to it, and the 
nekt Day after, that this was but in the Nature of a 
Security for the 3000 1 . and tho* the Recovery barred the 
Eftate Tad, and Remainders at Law, yet the Daughters 
Were but in the Nature of Truftees, after the 3000 4 
railed, for thofe in Remainder; that before the Recovery* 
thfey had but an Eftate Tail for their Security for that 
"Ruth, that now after the Recovery they had the Fee- 
Simple; but ftill the lame in a Court of Equity was but 
a Security, ’till that Money raifed; that thofe in the Re¬ 
mainder had the Equity of Redemption in the fame 
Manner as the Perfon who made that Security Would have 
had, if ho fuch Limitation in Remainder had been; that 
therefore they might at any Time* by paying off that 
3000 4 determine the Eftate of the Daughters, and then 
the Daughters Would he but Ttuftees for them 5 that 
3 this 
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this 30OO/. being to be raided out of the Rents, IfTues, 
And Profits, if the Ordinary or Annual Rents and Profits 
wythe Lands Would not raife the Money in a convenient 
Tirae to artfwer the Intent of the Settlement, which 
was' to provide Portions for the Daughters; that in a 
Court of Equity the feme might be decreed to be raifed 
by a Sale or Mortgage thereof, which were the extraor¬ 
dinary Profits of the fame Lands; and tho’ in this Cafe 
the Daughters had been in Poflelfion of thofe Lands for 
fomoTime, and received the Rents and Profits thereof, 
yet they might ftill fupply any Deficiency in the raifing 
of thefe Portions by Mortgage or Sale, and the Rents and 
Profits already received fhould be applied, in the firft 
Place towards the Intereft of the 3000 /. and the Refidue 
received towards the Principal, and what fhould fall fhort 
to be made Up by a Sale or Mortgage; otherwife, if they 
fhould be confined to raife the 3 000 /. out of the Annual 
Rents and Profits, only they would be eating out their 
Portions, and might never have any Sum adequate to the 
Provifion intended to them. 

Another Point in this Cafe was, Whether the Re¬ 
mainder to the Heirs of the Body of Gilbert the Son, 
and the laft Remainder to the Right Heirs of the feid 
Gilbert , fhould veft in fuch Heirs of the Body, or Right 
Heirs by Purchafe; for it feems the two other Sons of 
old Gilbert Were dead, without Blue. 

Ahd it was afgUed it fhould, becaufe Gilbert the Son 
taking but an Eftate for Years, and the Remainder being 
limited erfprefly to Truftees and their Heirs, during his 
Life; that the Remainder muft veil in the Heirs, or 
Heirs of his Body by Purchafe, he having no Effete of 
Freehold. 

But on the other Side it was argued, that the Son 
joined with his Father, and therefore it was to be pre¬ 
fumed that the Father had but an Eitate for Life; and 
that the Inheritance moved from the Son, and then it 
was his old Reverfion in him; and upon this Occafion 
Were cited the Cafe of Fenwick and Mitford, 2 Co. pi. 

Co. 
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y Co. Lit. 11 b. and Pibus and Mitford, i Mod. 9 8, that a 1 
Man cannot make his Heirs, or Heirs of his Body Pur*^ 
chafors, without departing with the whole Fee-Simpl<|l 
that here he had not fo done, becaufe having buty'afy 
Eft ate for Years, the old Eftate for Life continued in 
him; and being coupled with the Remainder to the Heirs 
of his Body, and that to his Right Heirs, mull neceflarily 
derive the Eftate to them by Defcent. 

But to this it was replied, that the Eftate being limited 
to Truftees during his Life, entirely varied this jCafe 
from thofe which had been cited ; that this Sort of li¬ 
mitation was not thought of at the Time of thofe other 
Cafes, but was entirely new, and found out long after ; 
that by Reafon thereof he could not be faid to have any 
refulting or old Ule during his Life; and that it had 
been fo adjudged in the Cafe of Tippin and Cofuns , by 
my Lord Chief Jullice Holt, and all the Court, which 
Cafe is reported in 4 Mod. 5 8o; tho’ the Judgment is 
not there mentioned. 

But this being meerly a Point of Law, and it not 
appearing, whether Gilbert the Son had any, or what 
Eftate, tho’ he joined in the Conveyance, whether an 
Eftate Tail with a Reverlion to old Gilbert in Fee, or 
whether he had a Remainder in Fee, or what other Eftate. 

. My Lord Chancellor order’d an EjeAment to be brought, 

• and on a fptcial finding of this Matter, the Queftion to 
be argued and determined at Law, and faid, that he 
thought it a very nice Point. 

Note, The very fame Point came in Queftion before 
my Lord Chancellor Harcourt, in the Cafe of Ewer and 
Howard , but was not determined. 
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Sympfon verfus Hornjby. c 

T HE Queftion in this Cafe arofe upon the Will of 
one Thomas Addifon, who having a Wife, and only 
two Daughters, devifed Lands in feveral Towns to his 
Wife for Life, for her Jointure; and afterwards towards 
the Clofe of his Will devifes all his Lands, Tenements, and 
Hereditaments in thofe Towns, after the Death of his 
dear Wife, to his Daughter Bridget, and the Heirs Males 
of her Body ; and for want of fuch lffue, to his Daughter 
Jane, (who was his eldeft, but had difobliged him by 
marrying improvidently) and her Afligns, during her na¬ 
tural Life; and after her Death, to her firft and other 
Sons in Tail Male fucceflively, with feveral Remainders 
over: Bridget dies in her Father’s Life Time, leaving 
lffue a Son, whom the Grandfather took to his own 
Houfe, and expreffed much Kindnefe for; afterwards the 
Grandfather makes & Codicil, which begaa thus, a Codicil to 
. be annexed to my Will, and by that he gives feme Part of 
a Leafehold Eftate (which by his Will was given to his 
Daughter Bridget) to her Son, adds another Truftee for 

fome Charities he had given by his Will, and then duly 

r r r r r executed 
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executed this Codicil ; but the Codicil was not aftuallw 
annexed to his Will, fo that the Execution of that cqM 
not amount to a Republicatio* of his Will ; and noy t)ie 


Queftions were, 

ifi, Wither the Wife took an Eftate for Life in the 
Lands remaining undifpofed of by Implication. idly t 
Whether the Son of Bridget could take at alt. 
uJSmot As t0 t ^ lc ^ ^°* nt > t ^ lc Court feemed pretty clear, 
be difinhcri- that the Wife took no Eftate for Life by Implication, 
ftrong 1 and* becaufe the Implication which fhall difinherit an Heir 
rfJadS. 1 ™' at La w * muft be neceffary; and here was no neceflary 
Implication, tho’ the Daughters were Heirs, becaufe it 
may be intended to extend only to thofe Lands which 
were before exprefly devifed to the Wife for Life, that 
they fliould not have them till after her Death; but 
for the others, they fliould go to them immediately, and 
therefore, the Will (hall be taken diftributively accord¬ 
ing to the Cafe of Cock and Gerrard , i Saund. 180, 
i Lev. 2 i 2. 


plication. 


Land^to As t0 the fecond Point, it was argued, that the Son of 
and the Heirs Bridget could take nothing in this Cafe, that as in Brett 
BSy.ldLand Rigden's Cafe, the Word Heirs was only to denote 
Tiineo/the the Quantity of the Eftate; fo in this Cafe the Words 
Teftator, lea- Heirs Males of her Body, were only to exprefs the 
tftevifeis Quantity likewife, that is, in the one Cafe the Devifee 
tbel’ffuecan- was tended to take a Fee-Simple, lb in this Cafe the 
sot take. Deviiee was intended to take a Fee-Tail, and in neither 


Cafe were the Word Heirs or Heirs Males of the Body, 
* any Defcription or Defignation of the Perfon who was 
to take by Purchafe; that in Cafe of fuch a Devife in 
Fee the firft Taker might immediately difpofe of, and 
give it away from his Heirs, fo might the Devifee in this 
Cafe too by proper Conveyances 5 that this Point has been 
fettled long flnee in Hartopf s Cafe, in Cro. EIi%. 243; that 
this* was held clear likewife in my Lord Lan/dom 
Cafe, lately in the Kwg's-Btndb, where my Lord of Bath 
devifedLands to Bernard Granville , and me'Heirs Males 
of his Body, and Bernard dying in the Life Time of the 
3 Teftator, 
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Teftator, leaving Iftue Male, the Teftator my Lord of 
afterwards made a Codicil, and the Will and Codi¬ 
cil^- both lying together upon the Table, my Lord took 
up the Codicil, and faid, this was his Will, and then 
publithed and executed it in the Pretence of three Wit- 
nefles, and when he had done, put both the Will and 
Codicil together in a Box ; and yet in that Cafe it was 
held, that this making of the Codicil was. no Republic 
cation of the Will being not affixed together; and then 
lhe Heirs Males of the Body of Bernard Granville could 
not take, no more can they in this Cafe neither; that 
admitting the making fuch Codicil might amount to 
a Replublication of the Will, yet whilft the Words of 
the Will continued as they were, the Heirs Male of the 
Body could not take, no more than a Grandfon could 
take, as Son, by fuch Republication; according to the 
Cafe of Steed and Berries , i Vent. 341. 2 Mod. 313, 
that a Codicil was a diftinB Internment df itfclf; and if 
the making of that Ihould amount to a Republication of 
the Will, it would entirely elude the Statute of Frauds 
and Perjuries ; that in Lord Lanfdown* s Cafe, indeed* 
upon the Importunity of great Council a fpecial VerdiB 
was dire Bed to be found, tho* the Court were clear of 
their Opinion as to the Point; and that Cafe was after¬ 
wards agreed by the Parties, that in 1 Sid. 53, 78*9, 
a like Devife to four Daughters was held void for a 
fourth Part, by the Death of one of the Daughters, in 
•the Life Time of the Teftator ; and fo was likewife the 
Cafe of Popbam and Bampeld in this Court. 

My Lord Chancellor was clear of Opinion, that the 
Codicil in this Cafe could not help them ; but he faid annexing i; 
-the ConftruBion of Law in thofe Cafes was extreamly no Rei'uMi- 
rigid and fevere; that the Teftator in this Cafe moll “ jj“ ot lhe 
certainly meant, that Jane Ihould have nothing whilft 
* .there remain’d any Iftue Male of Bridget ; that he would 
confider of the Will, and if any Thing could be found 
*to diftinguifli this Cafe from thofe which haye been 

cited, he would give Relief for a Moiety; but if not, 

the 
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the Cafes were too ftrong, and he muft fubmit to be bouncf 
by them; and afterwards gave his Decree according 
which Vid. Inf * 

Brown verfus Barkbam. 


LaiSTi? O IR Edward Barkbam being feifed in Fee of the 
Truii aftw Lands in Queftion, by his Will, dated the 19 th of 
w'wnwy’ January 1700, devifes all his Eftate to Sir William-MaJ- 
a °d Dymoke Walpole , and their Heirs, in Trull to 
** ® f f l !f kU fhe fame, or fo much as would be fufficient to pay 
theTeftatoi’s his Debts and Legacies ; and after Payment thereof, di- 
te£led his faid Trullees to convey the Refidue of his 
5 iSie”fthe ^ ate to k* s Coufin Robert Barkbam , and the Heirs 
Body of b. Males of his Body ; and for want of fuch Heirs Males, 
general, there to the Heirs Males of the Body of Sir Robert Barkbam, 
Daughter of Great Grandfather; and for want of fuch Heirs 
the who? ^ a ^ e » t0 own Righ* Heirs for ever; and gave to 
Heir general. his Siller Mrs. Newcomen 2000 1 to be put out at Inte- 
aw re ft by hisTruftees during her Life, and after her Death 
“SfwS to ^ P a ^ t0 ^ er Son; but if no Son, then 1000 /. 
be veil in- was to go to her Executors or Adminiftrators; and the 
« H d eir°Maie other iooo /. to his laid Coufin Robert Barkbam , or his 
fo heiS ^ e * rs Male f a °d a ^ ter f° me other Legacies, gives all the 
fa'bed y to * ^ e ^ ue his Perfonal Eftate to his fecond Son Robert 
take by p°r- Barkbam, and made him foie Executor; but if it hap- 
chafe - pened that the faid Robert was not in England at the 
Time of his Death, then he made the faid Truftees Exe¬ 
cutors in Trull for him, 'till he ihould return ; but in 
Cafe the faid Robert ihould die before he returned, then 
he made his Heir Male foie Executor, and gave him all 
his Perfonal Eftate, and foon after died without IlTue. 
Robert Barkbam the Coufin, died without IlTue in Spain 
before the Teftator; and now the Queftion arofe upon 
this Will, Whether Edward Barkbam , who was Heir Male 
of the Body of the Great Grandfather, or Mrs Newcomen, 
who was Sifter and Heir of Sir Edward Barkbam the 
3 Teftator, 
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’Teftator, and likewife Heir general of the Great Grand¬ 
father, had the better Title. 

I: was argued by Sir Thomas 'Poms, that Edward being 
living, and no Notice taken of him, it was plain the 
Teftator never intended he fhould have it in the fame 
. Manner with his Brother Robert; that the 20CO /. was 
only a Rccompence for the prefent Devife of the Eflate 
Tail to Robert, and not to be carried as a Recompence 
thrpugbout to the laft Remainder, that that was only to 
go to thole who fully came w ithin that Defcription, that 
the Word Heirs, is either to denote the Perfon who is 
to take, and then it is vice Nominis, or it is to exprefs 
the Quantity of Eftatc, that is, to pafs, and Hob. 3 1, 
he that will take as Heir Male by Purchafc, mull not 
only be Male, but Heir too ; and laid, the principal Cafe 
of Covcndcn and Clerk, in Hob. and the Calc of Ajhenburfl 
cited at the End of that Cafe, were dirc£Uy in Point; 
that without all Queilion it w r as fo in a Limitation by 
Deeds, and had always been held to be the lame in Wills, 
that in 1 Co. Archer *s Calc, it was held, to be plainly a 
Contingent Remainder to the next Heir Male of Robert 
Archer , and not fuch a Defcription of his Perfon, as to 
veil it in him prefcntly, for then it could never have 
been deftroy’d by the Feoffment of the Father, and 
2 Leon. 70. Challoner and Bowycr comes up dircttly to 
our Calc, and Ihows, that the fame Conftruftion has 
prevailed in a Will, as well as in a Deed ; that in the 
Cafe of Burchett and Durdant , 1 Vent. 334, if it had not 
been for the Words now living, it would have been a plain 
Contingent Remainder ; and fo the Judges in that Calc 
agreed, and cited the Cafe of Goodright and Corni/h, 4 
Mod. 255, to the fame Purpofc ; and that in the Cafe 
of Beaumont and Long, the Words begotten were held 
Equivalent to the Words now living, and amounted to a 
•Defcription of che Perfon ; that there was a wide Diffe¬ 
rence between the Words, and for want of fuch Iffuc, 
and the Words for want of his Heirs Male; that in the 
firft Cafe, the Word Iffue w f as an Explanation and Cor- 

Sffff reflio n 
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region of the general Import of the Words Heirs of t\pb 
Body ; but in the laft Cafe the fame Words being /till 
ufed, none could claim, who was not compleatly Heir 
Male by Purchafe; that in this Cafe he leemed to have 
done with Robert's Family, when he had limited it him, 
and the Heirs Male of his Body, and that he intended it 
ihould go as the Law directed. 

Lechmere , to the lame Intent, that the 2000 1 . given 
to Mrs. Newcomen, could only be a Recompence for *the 
Eftate Tail limited to Robert ; that he only poftponed 
his Heirs for the Sake of Robert , and his Blue Male; and 
whenever they failed, hir Heirs muft come in; that in¬ 
deed of late Days, Limitations of this Kind have been 
carried much farther than in ancient Times, but he 
thought they ought not to be carried any farther; for 
that would lhake a great many Settlements, and deftroy 
the Peace and Quiet of many Families ; that the Cafe of 
Burchett and Durdant, was the firft Cafe that made any 
Alteration in the Conftruftion of Devifes of this Kind, 
and faid in Mandivill's Cafe, Co. Litt. 2 6 b. it was held 
quite otherwife j that there was a great deal of Difference 
between a linial Heir Male, and a collateral Heir Male ; 
and that no Cafe had been carried fo far as to let in a 
collateral Heir Male, unlefs he was compleatly fuch ; 
that in the Cafe of Burchett and Durdant , the whole 
Strefi and Foundation of the Refolution, went upon the 
Words, now living , which they held to amount to the 
fame as Heir Apparent ; and yet that Cafe was ftrongiy 
oppofed, and underwent a very great Litigation ; that in 
the Cafe of Beaumond and Long , the Words then begot - 
ten were held of the fame Force, as the Words now 
living were in the other Cafe; and that Cafe went on, 
and for want of fuch Iffue , which were plainly explanatory, 
and ihewed, that the Word Heirs was meant the Iflue of 
his Aunt Long ; but here it is, and for want of fuch 
Heirs Male , which Rill preferves the Notion of a legal 
Heir; and then to take by Purchafe, he muft be both 
Heir and Male, which in this Cafe he is not ; that the 
2 Cafe 
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NUafe of Cownden and Clerk had been always cited on tbefe 
'Occafions, and was never yet denied to be Law; that 
my Lord Hobart in that Cafe was clear of Opinion, that 
the Statute de donis , was only to preferve the Defcent to 
the Heirs Male of the Body, not to dire£l their taking 
• by way of Purchafe. That in Co. Lit . 2 6 b. 164 a. if a 
Man has a Son and a Daughter, and the Lands are given 
to the Daughter, and the Heirs Males of the Body of 
the ‘Father, and the Heirs Females of the Body of the 
Father, (he takes only an Eftate for Life, and the other 
Limitation is void, becaufe (he ought to be both Heir and 
Female to take by Purchafe, which in that Gale ihe is 
not, the Brother being Heir. 

On the other Side it was argued by Sir Jofepb Jekyll, 
that there could be no found Reafon aifigned for the 
Difference between the Heir Male taking by Defcent, 
and when he was to take by Purchafe; that at Common 
Law, before the Statute de donis , fuch Limitations were 
taken Notice of, and allowed to be good ; that in a Will, 
the Intent of the Teftaror, who was fuppofed to be 


inceps Concillii, was always to be regarded; that in the 
Gale of Pybus and Mitford y my Lord Hale was of Opi¬ 
nion, that if the Heir Male, by the fccond Venter could 
not have taken by Defcent, that he might take by Pur¬ 
chafe ; that the Cafe of Beaumont and Long was a Cafe 
in Point for them, tho’ indeed this was a much ilronger 
Cafe; for there the Perfona] Legacies given to the Heirs at 
Law, were given but once; but here the locol. is 
limited to the Heir, fo as in fome Sort to rcfcmble 
Land, for it was to go to her eldeft Son, if any; and 
if not, then to her Executors, &c. that there was no 
Difference between the Limitation for want of fuch Iffue, 
and for want of fuch Heirs, that in neither Cafe could it 
be carried further than the Words of Limitation imported, 
’ and fo it was held in Dyer 171. Frenjbam ’s Cafe, that 
the Words then begotten in Beaumont's Cafe, would be 
of no Weight to direft that Refolution, for my Lord 
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Coke tells us, in his firft Inftitute 120, Vrocrcatis and Pro-y 
creandis are the fame. 

Attorney-General , to the fame Intent, that if this had 
been an Eftate Tail in Sir Robert the Great Grandfather, 
there could have been no Doubt the Defendant would 
have taken as Heir Male of his Body; that in this Cafe 
the Intent of the Teftator was plain to exclude his Heir 
General, that he had fufficiently provided for her, by 
giving her 2000 l. that the Meaning of the Books, wiiich 
fay, the Word Heir is not a good Name of Purchafe is 
no more, than that it is not a fufficientDefcription of the 
Perfon who is to take ; but if by any Circumftanccs he 
is fo deferibed as to notify who is meant, then it is a 
fufficient Name of Purchale; and fo is the Opinion of 
my Lord Anderfon, in his Report of Shelly 's Cafe; that 
the Limitation to the Heirs Male of the Body of one 
who was dead, was quaji an Eftate Tail in the dead 
Perfon; that taking of it in that Senfe, would reconcile 
all the Differences, and anfwer all the Difficulties that 
had been objected againft it; and that it was to be taken 
in this Senfe, he cited iLeon. 23, 27. Cm. Eli%. 108-9. 
Lit. Lett. 30. Cro. Car. 24. Hodgkinfon and Wood, 1 Mod. 
22 6, and 2 Mod. 207, the Cafe of Southcote and Stowell, 
that this differed from the Cafe of Cownden and Clerk, for 
the Heirs Male were not limited or mentioned to be of 
his Body, as in this Cafe, and laid, the Cafe 16 Eli%. 
at the End of tybus and Mitford 9 12 Vent, was a Cafe 
in Point for them. 

, Mr. Corrper to the fame Intent, he thought the Diftinc- 
tion taken by Mr. Attorney-General would reconcile all 
Differences, and deftroy all the Fi&ions of the Law 
againft them, that it would take away all Uncertainty in 
the Defcription of the Perfon, arid carry on the Defcent 
as the Teftator intended it; that if this Motion of its 
being an Eftate Tail in the Great Grandfather, were but 
a Fidlion, yet it might well be made Ufe of to deftroy 
anotherFidtion, which excluded the HeirMalefrom taking. 
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Sir Robert Raymond to the fame Intent, that generally 
fpeaking a Limitation to the Heirs Males, or Heirs Fe¬ 
males of fuch a one will carry it only to thofe who are 
compleatly fuch; but where there are any Words that will 
amount to a Defcription of the Perfon, fo as to (hew 
whom he meant by thofe Words, there it will be fuffi- 
cient, tho* he be not Heir Male, or Female, in a ftrii 3 
legal Conftru&ion, efpccially where the Heirs General 
are excluded, as in this Calc. As to the Objection, that 
the 2000 /. was a Recompence only for the Lofs of the 
fir ft Eltate Tail, he faid, it muft be taken as a Recom¬ 
pence for the Whole; for the Defendant Newcomen could 
no more take under the Limitation to the Heirs Male of 
the Body of the Great Grandfather, than he could under 
the firlt Limitation to Robert in Tail; and therefore 
the Recompence muft be fuppofed to extend to the 
Whole, and cited a Cafe of Baker and Wall, in C. B. Rajch . 
4. W. Rot. 1484, that a Perfon may take as Special 
Heir where the Intent is manifeft to exclude the Heir 
General. 

Mr. Vernon to the fame Intent, that the Will of the 
Teftator was to be obferved as far as it might be; that it 
was here in the Cafe of a Truft which this Court had 
the Direction of; that they had fometimes varied from 
the Rules of Law; and when they had fo done, the 
Courts of Law, from the Inconveniencies that would 
otherwife follow, had come into the Rules of the Courts 
of Equity, as in the Settlements of Terms for Years 
beyond a Perfon’s Life, and fo they might in this Cale. 

Mr. Williams on the fame Side put this Cafe, If a Man 
has Ifllie two Sons, A. and B. and A. has IlTue a Daughter, 
and the Grandfather devifes a Rent Charge out of his 
Eftate to the Daughter of A. and then devifes the Eftate 
to his Heir Male; no Doubt the fecond Son ftiall take, 
tho’ the Daughter is Heir, and faid, they came into this 
Court only to know how the Eftate ftiould be fettled. 

Lecbmere by way of Reply faid, that the Notion ad¬ 
vanced by Mr. Attorney-General , that the Heir Male of 

T1111 the 
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the Body of the Great Grandfather ftiould be in, quafi by 
Defcent from him, was entirely new, and was attended 
with very great Inconveniences ; for then laying Edward. 
Barkham quite out of the Cafe, fuppofe the Sifter had 
been dead, leaving a Son, he would be compleatly Heir 
and Male too, and yet he could never take, becaufe de¬ 
rived through a Female ; and if Edward Barkham was to 
bring a Formedon in this Cafe, he could not lay the 
Ejplees in his Great Grandfather, and cited Lift. Sett. 30, 
and my Lord Coke’s Opinion thereon, and the Cafe of 
Mandeville there cited. 

Lord Chancellor. This Will is perfe£lly Executory, a 
Conveyance is ftill to be made, and they come into 
this Court to diredl the Manner of it; fuppofe Edward 
had been Heir and Heir Male of the Body of the Great 
Grandfather, the Conveyance could never be made in 
the very Words of the Will, for then he could not take 
at all; it’s like the Cafe of Marriage Articles for Settle¬ 
ment of an Eftate on the Hufhand, and Heirs Male of 
his Body; yet when they come into this Court for a 
Specifick Execution, the Court models the Settlement, fo 
as to make it effe&ual, and will give the Hulband but 
an Eftate for Life. The Special Heir Male in this Cafe 
was certainly within the Teftator’s Intention to take; 
hut as it had been fo folemnly argued, he would take 
Time to look into the Books ‘before he would give his 
* Opinion; but faid, he was ftrongly of Opinion for 
m. Poftea. Edward the Special Heir Male, and thought that the Set¬ 
tlement ought to be made to him, and the Heirs Male of 
the Body of the Great Grandfather. 


$ 
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Lord Pawlet verfus Parry. 


Cafe 287. 


T H E Defendant’s Father, by his Will, in 1702, devifes I ^ a ,^ in i . :s 
as follows : As to the Difpofal of my Eft ate, I give win in the 
and devife the fame as followeth ; and then he devifes feve- ■Ma.inerf As 
ral # Lands of about 400 /. per Ann. being the Bulk of hie 
Eftate, to his Son Charles the Defendant, who was his worldly ** 
Heir, and to the Heirs Male of his Body; and for want amfdevE) 6 
of fuch Iffue, to three other of his Sons in Tail Male 1 

fucceflively, with Remainder to his own Right Heirs, 
then he gives lome Copper Mines, and other Eftates, to Tail,Remain- 
his Son Charles in Truft, to be fold for the Payment three«Her 
of his Debts; and after, gives to his Daughter (with jjjy 
whom the Plaintiff had intermarried) 30/. a Year ’till cgjw 
fhefhould attain her Age of 12 Years, and after fQl. other Eftates 
a Year ’till fhe ftiould be married, and gives her 1500 /. s°on, is .obf 
Marriage Portion to be paid her by his laid Son Charles , fold for v *y- 
within three Months after fuch Marriage, makes his Son Debts, and 
Charles Executor, and dies; and this Bill was now brought fjaughfer 
to fubjeft the Real Eftate in the Hands of the Defendant ^°°^ in g lcie 
Charles , to the Payment of this Legacy ; it was agreed, P" ft £- 
that there was no exprefs Claufe in the Will to that cicni to pay 

Purpofe. wh'therRis 

Eftate, by the Words of this Will ihall be charged therewith 

It was argued, that there Words tantamount, that he 
begins with the Difpofal of his Eftate, which muft be 
intended all his Eftate, as well Real as Perfonal; that 
the Word Eftate more properly denoted his Real Eftate 
than his Perfonal; that this Legacy was exprefly devifed 
to be paid by his Son Charles , who had both his Real and 
Perfonal Eftate; and therefore, in defeft of one, the 
* other muft ftand charged in his Hands to make it up; 
that it was in Behalf of a Daughter, who would other- 
wife be unprovided for ; and tho* the Eftate was devifed to 
his Son Charles in Tail, yet that could make no Difference, 
for it was a Charge that run along with the Eftate, and 

bound it in whole Hands foever it came; and they 

cited 
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cited a Cafe between Glentley and Pelham the 19th of 
December 1686, and a Cafe of Sherwood and Sherwood at 
the - Rolls . 

On the other Side it was argued, that here was no In-, 
tent to Charge this Eftate with the Payment of this 1500/. 
that if it fhould be fo taken, the Devife to his Son 
Charles in Tail, muft be foie, for he muft fuffer a‘Com¬ 
mon Recovery, and make himfelf Tenant in Fee, in 
Order to raile it; that this would entirely deftroy all the 
Remainders to his other Sons, and fo fruttrate the Devife 
to them, which he could never be fuppofed to intend by this 
Devife of 1500/. to his Daughter, being all in the fame 
Will; that the Cafes wherein fuch Charge had been al¬ 
lowed on Lands, were where the Charge was exprelly 
mentioned in the fame-Claufe, as a Devil e to his Son in 
Tail, deliring him, or to the Intent, that he Ihould pay 
his Legacies; that it could not be pretended thofe Lands 
were charged to the Payment of his Debts, for he had 
made an exprefs Provifion for them out of another Part 
of his Eftate ; that if he had intended to have charged 
his Lands with this Legacy, he would have made an 
exprefs Devife for that Purpofe, and that no Cafe had 
ever been carried fo far as was now contended for. 

My Lord Chancellor fa id, thofe laft Arguments were of 
much more Weight with him, than what had been 
offered on the other Side; that he Ihould defire to fee the 
* Precedents in Black and White; that they often came 
out different from what they were cited; that there was 
a Sort of Inclination in each Side to make the Precedents 
generally fpeak for them; that he did not fpeak this by 
way of Cenfure, but commended it as the beft Means to 
come at the Juftice of a Caufe, becaufe there were learned 
Men on the other Side to fet them right; that unlefs the 
Precedents were very ftrong, he could fee no Reafon to 
Charge the Lands in this Cafe, and therefore ordered 
them to be fearched ; but in the mean Time fent it to a 
Matter to take an Account of the Perfonal Eftate, to fee 
if on a probable Computation there was fufficient of the 

*» Prrlhna I 
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Psrfonal Eftate at the making of the Will to have an- 
vifwered th^Legacy. 
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Wainright verfus Bendlows . Cafe 288 - 


A Man by his Will devifed all his Fee Farm Rents in 
the County of Northumberland to two Truftees, 
and their Heirs in Truft, to fell for Payment of his 
Debts, and the Refidue of the Money arifing thereby, 
h« devifes to his two Sons, equally to be divided between 
them; then he gives ieverai of his Goods to go along 
with his Eftate as Heir-Looms , and devifes all the Refidue 
of his Stock, Goods, and Chattels to his Sifter, the De¬ 
fendant, whom he made foie Executrix; and this Bill 
was brought to fubjeft the Perfonal Eftate in the firft 
Place to the Payment of Debts in Eafe and Exonera¬ 
tion of the Real Eftate devifed for that Purpofe. 

And it was urged, that this was the conftant Courfe 
of this Court, and cited my Lady Gainsborough* s Cafe; 
and a Cafe of Cofl and Moor , upon the Earl of Meath* s 
Will, and a Cafe of Cbichefler verfus French . 

On the other Side it was argued, that here was an 
exprefs Fund devifed for the Payment of his Debts; that 
there was a great deal of Difference between a bare 
Charge cm his Real Eftate for Payment of his Debts, as 
by aDevife of a Term thereout for that Purpofe, and the 
Cafe in Queftion; that here he had given his Lands out 
and out, and had parted with them for ever, £o that he 
never intended any of them fhould remain in his Family; 
that thefe Lands were now to be looked upon as Money, 
and confequently in a Court of Equity were Part of his 
Perfonal Eftate, and fo had been held in Roper and Rat - 
cliff*s Cafe upon the Popifh Ad of 11 W. 3. about two 
Years ago, and other Cafes, that the Refidue of his 
Goods, Chattels, and Stock, muft be intended the Refidue 
of thofe whicn were not fpecifically devifed as Heir- 
Looms; and 1 Lev. 203, there is an exprefs Difference 
between a bare Charge on his Real Eftate, and where it 

U u u u u is 
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is devifed, as in this Cafe, to be fold for th^ Pay 
his Debts. v - j* 

My Lord Chancellor was clear of this Opinion, and 1 
decreed, that the Perfonal Eftate was not liable to the 
Debts in this Cafe. 


cafe 289. Sympfort verfus Hornfby. 

if a M«n by M Y Lord Chancellor having taken Time to confider 

powenhis 1 y l °f this Cafe, did now deliver his Opinion, by 
Sft w bich it appeared, that theTeftator by his Codicil had 
Fcrfonai E- given his Perfonal Eftate to fuch Ufes, as his Wife, with 
theCmfent the Confent of his Truftees, fhould direft; and the Wife 
the 1 ’ bad taken upon her to difpofe of it by her Will, with- 

ihch Confent out ^ ^ uc b which my Lord Chancellor faid 

cannot ”by was a void Difpofition, and the Teftator as to that muft 
J“e kfiia be faid to die Inteftate, ab initio, and ordered a Diftiibu- 
Husbmd tion accordingly. 

to that Patt is dead Inteftate. 

As to the other Points, he was of Opinion, that the 
Wife took no Eftate for Life by Implication, for he had 
in the foregoing Part of his Will devifed feveral Lands 
to her for Life, for her Jointure, and in full of all 
Claims and Demands whatfoever, both in Law and 
Equity; and when he after Devifes, after the Death of his 
Wife, all his Lands, Tenements, Bents, Reveriions, Profits, 
and Hereditaments whatfoever (not before difpofed of) 
to his Daughter, l$c. this (hall be taken diftributively, 
that is to fay, all the Lands which he had before given, 
his Wife, to go to his Daughter after her Death, and 
all other his lands, not before devifed, to his Daughter 
immediately; and to make any other Conftruftion on 
thefe general Wards, would be abfurd, when be had 
before m fuch foil and exprefs Words provided for his 
Wile befides ; that in no Cafe an Heir at Law is to be 
difinherited by Implication, unlcfs it be neceffary, which' 
in this Cafe it is not. 


And 
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And as to the other Point he faid, he looked into the 
E ppks, and ^mmd it already fettled, that Bridget dying in 
t'ne'Ofe^fime of the Teftator, the Heirs Male of her 
Body could not take by Purchafe, for thefe Words were 
inferted to exprefs the Quantity of the Eftate; but if 
this were perfe&ly res Integra, he thought it plainly the 
.Intention of the Teftator, that Jane ihould not take ’till 
there was a failure of Iffue Male of Bridget , for lb he 
thought the Words, and for want of fttch Iffue fully im¬ 
ported ; but fince it had been fo often refolved other- 
wife, he was now bound by thefe Reiolutions, as it was 
meerly a Point of Law ; but iince it was fo, and an Heir 
at Law difinherited as to a Moiety, he would decree 
no Account of the Kents and Profits, there being no 
Infant in the Cafe, but left them to their Remedy at 
Law, by Entry and Eje&ment, and laid, it would be 
very unequitable to aftift them in this Cafe. 

It was afterwards moved for fbme further DirefHons 
touching the Difpofition of the Surplus of the Perfona! 

Eftate, and mentioned the Cafe of Britton and Vachcll, 
where Mr. Britton having feveral Children, gave to his 
eldeft Son (who had difobliged him) 10 s. and no more, 
and gave his Executor a Legacy, and made no Difpo¬ 
fition of the Surplus ; and it was decreed at the Rolls , 
that the eldeft Son ihould be let into his Diftributary Part 
with the reft of the Children; but tins Decree was re¬ 
vers’d in the Hou£e of Lords, upon the exprefs Words of 
the Will, which excluded the eldeft Son from any more 
than his 10 s. but the Court faid, this was nothing like 
the prefent Cafe, which depended on other Circumftances, 
and accordingly the Decree was fettled. 
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Cafe 290. 


A Court of 
Equity will 
not only 
gram an In¬ 
junction to 
itay Tenant 
forLifi 1 ,with¬ 
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Lord Bernard's Cafe. 

L ORD Bernard was Tenant for Life, without Im¬ 
peachment of Wafte; and this Bill was brought 
againft him by thofe in Remainder, for an Injun&ion to 
ftay his committing of Wafte, and by the Proofs in the 
Caufe it appeared, that he had almoft totally defaced 
the Manfion-Houfe, by pulling down great Part, and 
was going on entirely to ruin it ; whereupon the Court 
not only granted an Injun&ion againft him, to ftay his 
committing further Wafte; but alfo ordered a Commif- 
fion to iftue to fix Commiffioners, whereof he to have 
.Notice, and to appoint three on his Part; or in Default 
thereof, the fix Commiffioners to be named ex parte, to 
.take a View, and to make a Report of the Wafte com¬ 
mitted ; and that he ffiould be obliged to rebuild, and 
put it in the fame Plight and Condition it was at the 
Time of his Entry thereon; and it was faid, that the 
like Injunctions had frequently been granted in this 
Court; and that the Claufes of without Impeachment 
f Wafte never were extended to allow the very Dc- 
ftrudHon of the Eftate itfdf; but only to excufe from 
Permiffive Wafte; and therefore fuch a Claufe would 
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leave to fell and cut down the Trees which 
were for the Ornament or Shelter of a Houfe, much lefs 
to deftroy or demolilh the Houfe ; and fo it was ruled 
in my Lord Nottingham's Time, 2 Chan. Cafes 3 2. 

Humerfton verfus Humerfton. \ 

I 

T JHERE were feveral Queftions in this Cafe which: 

arofe upon the Will of one Matthew Humerfton , 
one whereof was concerning his Intention to perpetuate 
his iSIame ; for which Pnrpofe he had given a very con- 
fiderable Efiate to the Drapers Company, and their Suc- 
ceffors for ever, upon Trull to fettle the fame on fuch 
a one of the Name of Humerfton , for his Life, and 
after his Death, to his firft Son for Life only ; and fo to 
the fecond, and all other his Sons for Life only; and for 
want of luch Iffue, then to another of the Name of 
Humerfton , for his Life; and lo to his firft and other 
Sons for Life only; and for want of fuch IlTue, then to 
another of the Name of Humerfton ; and fo reckoned up 
about 50 of that Name, to whom he gave only Eftates 
for Life, with like Remainders for Life, to the firft and 
other Sons of each of them refpe£Hvely, as they lhould 
become intitled thereto; and if there were none of that 
Name to be found in England , then the Tiuftees and 
others were to choofe out the moft comily young Man 
they could find in fuch a Parilh j and he to take upon 
him the Name of Humerfton , and then the Eftate to be 
fettled on him for Life, with feveral Limitations over in 
the like Manner, without limiting an Eftate in Tail, or 
in Fee to any of them, or making any Difpolition of 
the Fee. 

But both Court and Council held this to be fuch an 
.Affe&ation of a Perpetuity, that nothing was faid in 
fupport of it, only the Limitations for Life to the feveral 
Perfons in effe were held good, and a Settlement decreed 
to be made accordingly, to the firft Humerfton 

X x x x x named 
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named in the Will for Life, Remainder to Trtife-da£ 
ring his Life, to fupport Contingent Remainders ; with 
Remainder to his fiift Son, and the Heirs Males of his 
Body; and fo to the fecond Son in like Manner; and 
for want of fuch IfTue, to the others in Remainder fuc- 
ceffively in like Manner; and it was held clearly, that 
the Words, and for want of fuch Iffue in the Will, 
would not raife an Eftate Tail by Implication to the firft 
Humerflon , who was to take againft fuch exprefs Limi¬ 
tations to him for Life only, i Leon, 2 56. Manning and 
Andrews was cited. 


Cafe 292. 

zVern. 740. 
S. C. 

A. directed 
his Debts 
and Legacies 
to be paid 
out of the 
Rents of his 
Real Eftate, 
and that ltis 
Executors 
fhould re¬ 
ceive the 
Rents until 


Dolman and Smith . 

S IR Thomas Dolman by Will the 5 th of February 
1710, devifes all his Hcufhold Goods, and Furniture 
to the Defendant Sarah Smith , and 1000 /. to the Plaintiff 
Dorothy Dolman his Niece, payable at 25, and likewife 
500/. to the Plaintiff Lewis Dolman , payable at 25 ; 
then he devifes all his Manors, Lands, Tenements, and 
Hereditaments, to Truftees and their Heirs in Truft, for 


roSoX the Payment of his Debts, Legacies, and Funeral, and 


Ye 8 ars°and\o ^ oes by Will exprefly Charge them with the Payment 
pay tile Sur- thereof; then he dire£ls, that his Truftees fhall receive 
Ren ts^o itis the Rents and Profits of his laid Eftate, ’till his Nephew 
zs* P and de- Tboma* Humphry Dolman fhould attain his Age of 25 
fdteonr*’ ^ ear8 » an< ^ thereout to allow him 30/. per Ann. and 20/. 
Perftmai E- per Ann . apiece to the Plainriffs Lewis and Dorothy , ’till 
Nephew.' 115 they fhould all three attain their refpe&ive Ages of 2 5 
J.^Ne^ew Years; then he devifes the Refidue of the Rents and 
faat, the sur-Profits of the faid Eftate, together with the {aid Eftate, 
I&omIe- to his laid Nephew Thomas Humphry Dolman in Tail Male, 
tog'giwnto Ren^lndct to the Plaintiffs tewis and Dorothy in Tail 
granger, Male fucceflively, Remainder in like Manner to three of 
Cimi* PerVou the Defendants, with Remainder to the Right Heirs of 
Land^were* 006 °f them, who was a Stranger, and no Relation to 
STSea “ ot ^ ^ an, dy; then he devifes federal Things to go along 
he exempt with bis Eftate, as Heir Looms ; and afterwards devifes all 

from the , 

Debts. a the 
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ta&*qnd refidue of his Goods, Chattels, and Perfonal 
Eftate before unbequeathed to his faid Nephew Thomas 
Humphry Dolman , and makes the Truftees his Executors, 
and dies. Thomas Humphry Dolman dies about a Year 
after, without Iflue, being then of the Age of nine Years 
only, the Plaintiff Mary his Mother adminifterd to him ; 
and the only Qpeftion was, Whether the Perfonal Eftate 
in this Cafe belonged to the Adminiftratrix of Thomas 
Humphry Dolman, exempt from Debts, Legacies, and 
Funeral, or if the Perfonal Eftate ihould be applied, in 
the firft place towards Satisfaction thereof, notwithftand- 
ing this exprefs Charge on the Real Eftate for Pay¬ 
ment thereof; but which Way foever it was taken, it 
was agreed the Surplus of the Perfonal Eftate fhonld be 
fubjeft to Diftribution, between the Mother and the 
Plaintiffs Lewis and Dorothy. 

It was urged for the Plaintiffs, that he had in this 
Cafe exprefly charged his Real Eftate with the Payment 
of his Debts, Legacies, and Funeral; and therefore the 
Perfonal Eftate ought to be exempt therefrom; that he 
had fpecifically devifed away a confideiable Part of his 
Perfonal Eftate, and that, without Queftion, was not 
SubjeCt thereto, no more, as it was urged, could the Re¬ 
fid uc in this Cafe,- becaufc the deviling of it by fucli ge¬ 
neral Words, was only to fave the Trouble of enumera¬ 
ting Particulars, which if the Teftator had done, that 
would have made it a Specifick Dev if; thereof, and con- 
fequently as much exempt as the Particulars before de¬ 
viled ; that the Devife was of the Refidue before un¬ 
bequeathed, fo that every Thing but what was before 
bequeathed or devifed muft pals by this Claufe, and no 
Room left to confine it only to the Refidue after Debts, 
&c. which, if the Words had been General, might have 
been fuppofed the Intent of the Teftator. 

On the other Side it was urged, that the Perfonal 
Eftate was the natural Fund for Payment of Debus; that 
if there was no Claufe to exempt it, this Court had 
always fubje&cd it in the firft Place, notwithftanding 

any 
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any Devife of the Real Eftate for Payment thereof^;-, 
that the Perfonal Eftate had been made liable in this 
Court, where the Real Eftate had been exprefly devifod 
to be fold for the Payment thereof, where the Lands 
being to be fold out and out, the Teflator could not be 
iuppofed to have any Regard to his Heir 5 that the charging 
his Real Eftate in thefe Cafes, was only in aid of hiS 
Perfonal Eftate, in Cafe that ftiould not be fufficient, 
that the Heres Fatlus as well as the Heres Natus had al¬ 
ways been allowed the Benefit of the Perfonal Eftate 
towards Satisfa&ion of the Debts, in the firft Place; that 
if an Eftate defcendcd with an Incumbrance to the Heir, 
that he fhould have the Aid of the Perfonal Eftate to 
difincumber it. 

But to this Mr. Vernon faid, that that could be only 
where there was an exprefs Covenant for Payment of 
the Money, which defoended in Point of Lien along 
with the Eftate; yet by Reafon of the Covenant, which 
was'Perfonal, the Executors fhould be bound to difeharge 
it out of the Perfonal Eftate, in the firft Place; but 
there was no Pretence in the World, that i f a Man pur- 
chafed an Eftate fubjeft to an Incumbrance, that his 
Heir fhould have Aid of the Perfonal Eftate to difincum- 
• ber it. 

My Lord Chancellor , on the whole Frame of the Will, 
was of Opinion, that the Perfonal Eftate was to be applied 
in the firft Place, in Eafe of the Real Eftate : Firft, Bc- 
caufe there was no exprefs Claufe to exempt the Perfonal 
Eftate, and that had been always the Diftin&ion taken 
in this Court, idly. It appears, that the Heir of this 
Family was not to have the Real Eftate, 'till his Age of 
2 5 Years; nay, not fo much as the Rents and Profits, 
which fhould adually fall and become due before that 
Age; that the Teftator appeared throughout to carry a very 
frugal Intention, and therefore would allow his Heir no * 
more than 30 /. a Year for his Maintenance, and that too 
carried beyond the ufual Time of his Age of 21 Years, 
for he was to be trufted with nothing more, even ’till his 
i Age 
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Age of 25 Years; and can it then be thought he in¬ 
tended indefinitly to truft him with the Perfonal Eft ate 
without Limitation to any Age, fo that he might fquan- 
vder it all away, and wafte it as foon as ever he came to it; 
that both the Real and Perfonal Eftate in this Cafe were 
to come into the fame Hand ; and therefore he could 
have no fuch frugal Intention, with Regard to the one, 
and leave it fo loofe as to the other; that if the Perfonal 
Eftate had been devifed to a Stranger, it might have; had 
andtlier Conlideration from the Meaning of the Words 
before mbequeatbed ; but here he thought it could not, 
and accordingly decreed the Perfonal Eftate to be fubiefl, 
in the fir it Place, to the Debts and Legacies. 


Onyons verfus Tryers. 


o. 

A Man makes his Will, duly executed and attdled f^ e ' d i£ f 
Jf\^ according to the Statute of Frauds and Perjuries; wiii.auen^ 
and at the fame Time, in like Manner, executes a Dupli- 
cate thereof; fomc Time after, the Teflator having a al ^ n4 '-* r ^ 
Mind to Change one of his Truftees, orders his Will to iIjh win a 
be wrote over again, without any Variation whatfoever STud^Ke- 
from the firft, fave only in the Name of that Trultce, ^ 
and when it was fo wrote over, he executes it in the ^ iiu.wiii 
Prefence of three Witnefles, and the three Witnefles exSu^uie 
fublcribed their Names, but not in his Prefence; after {jj 
this, the Teftator cancels the Duplicate by tearing off the 

, 11 !• . , J 0 Jiot aaioum 

Seal, and then dies, and the Queltion now was, Whether ^ a rc««*- 
this fecond Will not being good as a Will to pafs Lands, fSiSr* lh ' 
fhould yet be a Revocation of the firft? And if it Ihould 
not, Whether the cancelling of the other fhould be a 
Revocation thereof, within the Statute of Frauds and 


Perjuries. 

And it was decreed, that neither the making of the 
.fecond, nor the canceling of the firft was a Revocation 
thereof, tho’ in the fecond there was an exprefs Claufc, 
that he did thereby revoke all former and other Wills. 


Yyyy y 


Wherein 
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Wherein my Lord Chancellor took this Diftin&ion, that 
the fecond was not intended as an effe&ual Will to 
pafs the Lands to the Peifons, and in the Manner there¬ 
by devifed, and therefore if it was not good as a Will, 
to that Purpofe, it was no Revocation of the firft; 
and if a Man by his Will devifes Lands to A. and 
after makes a fecond Will, and thereby devifes the 
fame Lands to B. if this fecond Will be not good as 
a Will to pafs the Lands to B. it fhall be no Revocation 
of the Devife in the firft to A. for it is plain, A . wi’s to 
lofe only what B . was to gain, and if B. gains nothing by 
the fecond, A. fhall lofe nothing that was given by the 
firft; but if a Man executes a fecond Will, which ap¬ 
pears to have no other Intention than only to revoke his 
firft, and to die Inteftate ; tho* his fecond be not in all 
Circumftances duly executed as a Will whereby to pafs 
Lands, yet it will operate as a Revocation of the firft. 

And as to the cancelling or tearing of the firft Will, 
that is no Revocation of it in this Cafe, becaufe that was 
no fclf-fublifting independent Afl, but done to accom¬ 
pany or in W r ay of Affirmation of the fecond, it was 
done from an Opinion, that the fecond had effedhially 
revoked the firft, and therefore he tears the firft as of no 
Ufe; but if the firft was not effe£lually revoked by the 
fecond, that A 61 of tearing the firft will not deftroy it 
neither, for though a Man may by the Statute of Frauds 
as effe&ually deftroy his Will by tearing or cancelling 
it, as oy making a fecond, when he intends that as a Re¬ 
vocation of the firft; yet if it be infufficient for that 
Purpofe, as in the principal Cafe, the tearing and 
cancelling of the firft being only in Confequence of 
his Opinion, that he made good the fecond Will, fhall 
not deftroy the firft, but it ought to be fet up again 
in this Court; and he faid he thought this was confiftent 
with the Refolutions that had been given in 3 Mod., 
258. 1 Shower 89. Egglefton and Speak, and a Cafe cited 
' by Serjeant Hooper in C. B. where a Alan by Will gave 
3 Lands 
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all ftriftly and literally verified of the Perfon that is 
to take as Heir Male, when the Devife took Place ; and* 
therefore nothing can be inferred from that Rule to in¬ 
fluence the prefent Cafe; for in Archer's Cafe, the Word® 
were not all true of him who was to take as Heir 
Male, for his Anceftor was living at the Time when the 
"Will took Effefl; and therefore according to the Rule 
aforementioned, he could not take as Heir Male; but 
in our Cafe, the Anceftor being dead, even long before 
the making of the Will, the Defendant Barkham may 
truly and literally be called his Heir Male, and con- 
fequently capable of taking by that Name, if nothing 
elfe hinders. 

Another Cafe that has been cited, is the Cafe of 
Challoner and Bowyer , z Leon. 70 ; but that likewife is 
nothing to this Purpofe, becaufe there the cldeft Son was 
living, when the Remainder fhould have vetted in the 
Heir of his Body, which it could not do during his Fa¬ 
ther’s Life; for during his Life, he was no more Heir 
Male, than he was Heir Female, fo neither is the Cafe 
in Dyer 99 a. of any force at all in the prefent Queftion, 
for there the Son who claimed the Remainder was to 
make himfelf Right Heir, both of the Body of his Father 
and Mother, which during his Father’s Life he could not 
' do j but in that Cafe it is ftrongly implied, that if the 
Father had been dead, the Son fhould have taken as 
Right Heir of their two Bodies. 

A fecond Objection has been made, that he who takes 
as a Purchafbr by the Name of Heir Male, muft anfwer 
the whole Defcription, that is, he muft be both Male 
and Heir, which the Defendant Barkham is not; but this 
is a Rule which has no Foundation in natural Reafon, 
but is raifed and fupported purely by the artificial Rea- 
foning of Lawyers; and under this Head we may con- 
fider the principal Cafe of Conmden and Clerk , in Hob. 

, and Ajburburfl' s Cafe, cited at the End of that Cafe, 
and alfo the Cafe of Sterling and Ettrick in this Court, in 
all which Cafes it is obfervable, 1 ft, That the Limitations 
1 were 
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were only to the Heirs Male, not faying of the Body. 

'idly, Whoever carefully obferves the Manner of my 
Lord Hobart's Argument, Fol. 3 2, will find his own Opi¬ 
nion to have been for the Devife, if it had been made 
to the Heirs Male of the Body, and there feems to have 
fome Miftake crept into the Print, in the tranfcribing 
that Part of the Cafe, which looks otherwife; and as to 
the Cafe of Sterling and Etterick , befides, that there is 
no Mention of the Word Body, that was in the Cafe of 
a Deed directing a Conveyance to his Heir Male, and 
therefore he thought the Decree in that Cafe extreamly 
Right, and fhould have given the fame if it had come 
before him. 

But now none of all thefe Cafes do in any Sort affedl 
the prefent Cafe; for if the Reafon of rejecting thofc 
Devifes were good, becaufe both Parts of the Defcription 
of the Perfon intended to take were not true, the fame 
will be a good Reafon for allowing the Devife in the pre¬ 
fent Cafe, where the whole Defcription is literally and 
ftri&ly true; for without Queftion one may take as 
Heir Male of the Body of a Perfon deceafcd, who is 
not Heir General of the fame Perfon. 

firft, Eccaufc the Intent of the Teflator is manifeft, 
and appears at firft View, who was the Perfon meant to 
take thereby, idly , The Diftin&ion between taking by 
Purchafe, and taking by Dcfcent, where the Words are 
the fame, tho’ it be mentioned in Books of good Au¬ 
thority, yet it feems to have no fufficient Foundation of 
Reafon or Authority of Law to fupport it; and if it 
fhould prevail in all Cafes, would overthrow another 
Rule as certain, and well eftablilhed, which is, that a Per¬ 
fon may take by Purchafe, if he be fufficiently deferibed; 
tho* he has neither Addition of Chriftian, or Sirname 
»iven him; nay, tho’ his Chriftian Name be falfe or 
jniftaken, as appears by feveral Cafes put to this Purpofe 
in Co. Lit. 3.4; and if fo, then certainly fuch a Defcrip¬ 
tion of the Perfon as has all the Marks and Charadters 

whereby he may be known, and is defedfive in none, 

■ Zzzzz mult 
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muft be fufficient to intitle him under that Defcription, 
and that is the prefent Cafe, for the Words here are 
ail true. 

idly, They are no more than is true, for Edvard 
Barkbam in the ftri&eft Propriety of Speech, is Heir Male 
of the Body of his Great Grandfather, and the Books 
which are to the contrary infer to make out their Con- 
clufion that the Words are not true (which fhows, that 
if they are, the Authority of thofe Books muft fail), apd 
that they are not true, they endeavour to prove by 
urging, that the Perfon who is to take by fuch a Deforip- 
tion, muft be both Heir Male, and Heir General, for if 
he fails in either, he is not the Perfon defcribed; but 
this furely is no good Reafon, for though it be true, that 
the Word Heir taken fingly by itfelf, can be true of 
none, but him who is Heir General; yet when it is 
joined with the Words Male or Female of the Body, 
they are true of him, or her, who defcends from that 
Body, tho* they are not Heirs General, and to fay other- 
wife, is a very difingenuous and unfair Way of con- 
ftruing Words; for fuppofe a Man has Lands at Com¬ 
mon Law, and other Lands in Borough Englijh ; or fup¬ 
pofe a Man has Lands at Common Law, and other Lands 
in Gavelkind ; and he devifes his Lands at Common Law 
to his Heirs in Gavelkind ; in thefc Cafes, if a Man ftops 
at the Word Heir , or Heirs , it is certain the youngeft 
Son in the one Cafe, or all the Sons in the other cannot 
take, becaufe the eldeft Son only is Heir; and therefore 
'this can never be a juft Conftruflion of fuch a Will; but 
now take all the Words together, and ’tis then moft cer¬ 
tainly a good Devife to the youngeft Son, who is Heir in 
Borough Englijh in the one Cafe, and to all the Sons who 
are Heirs in Gavelkind in the other, fo in the principal 
Cafe, leave out the Words Males of the Body , and then 
no Doubt none but the Heir General can take; but as 
thefe Words were added, to diftinguifh him from the 
Heir General, it would be a very unjuft Way of wrefting 
and perverting a Man’s Words to leave them out, purely 
2 to 
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to let in another whom theTeftator never intended fhould 
take; and tho* the Addition of thofe Words was purely 
to diftinguifti him from the Heir General, from whom 
thefe very Words were added to diftinguifti the Perfon 
deferibed to take, which is all one as to fay, that though 
the Law allows an Heir General, or Heir Special, two 
diftinft Perfons; yet none can take who is not both 
Heir General, and Heir Special in one Perfon, which is to 
confpund and deftroy the very Diftin&ion itfelf. 

iefides, here the Perfon intended to take is certain 
and known, Edward Barkham, and no other, is Heir 
Male of the Body of his Great Grandfather, and the 
Defcription of him by thefe Words, is corre& and 


perfeft. _ 

■idly. If the Words Heirs Males of the Body in the 

plural Number, are a fufticient Defcription to convey 
Lands by Defcent from the Anceftor, to the Heir Male 
of his Body, they are as fufticient to pafs fuch Lands to 
the fame Heir Male of that Body by Purchafe, where 
the Intent of the Teftator appears to be fo ; and this is 
not a ConftruSion wrought upon the Statute dc donis , 
for that Statute does not determine or meddle with 
what Words are Words of Purchafe, and what not, or 
how the Heir of the Body that is to take fhall be 
deferibed, nor is there any fuch Diftin&ion between a 
Purchafe and a Defcent ariling upon that Statute ; for 
the Words here made Ufe of in this Devife were all at 
the Common Law long before the Statute de donis , which 
did not create fuch Heir Male of the Body, for he 
would have taken by fuch a Devife at the Common Law, 
as fufficiently deferibed and known, and the Statute only 
confirms the Defcription ; and this he laid was the prin¬ 
cipal Reafon of the Opinion he was now to deliver, and 
the Authorities which have been cited to the contrary do 
not at all come up to this Cafe, there being no Mention 
of the Word Body in any one of them; and as to the Opi¬ 
nion of Hob. 5 2. that the Words Heirs Males of the Body 
are not fufticient Words of Purchafe, where another is 
Heir General, he laid, , 
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1 ft. That that Point was not at all neceffary for the 
Determination of the principal Cafe there, idly, Fromt 
fome Exprelfions in that Book, it looks rather like a 
Miftake in the Tranfcriber, than Hobart 1 s own Opinion. 
3 dly 9 If it were his Opinion, it feems not to be Law, 
becaufe a Limitation to the Heirs Males of the Body of a 
Perfon dead before, was fufficient to veft in them by 
Purchafe within the Statute, and before the Statute de 
donis ; and fo is John de Mandevill s Cafe, Co . Lit . 35, 
which he cited and applied, and faid, that the foie Dif¬ 
ference in thofe Cafes was, between a Devife to the 
Heirs Males, or Heirs Females generally; and fuch a 
Devife to the Heirs Males, o- Heirs Females of the Body; 
and as to Shelley's Cafe, 1 Co. tho’ the principal Cafe there, 
was rather a Confirmation of this Opinion; for there 
the Anceftor was dead at the Time the Limitation took 
Place ; and for my Lord Coke's Report of that Cafe, it ap¬ 
pears to be only his own Argument, as he was of Council 
in it ; and tho* he does indeed lay down the Diftin&ion 
between taking by Purchafe, and taking by L efcent; yet 
Wray Chief Juftice, when he comes to fum up the Rea- 
fons of the Judgment, he takes no Mannei of Notice of 
that Diftinttion ; fo that it feems only to be my Lord 
Coke's own Opinion, without any Authority to fupport it; 
but then indeed this Do&rine is again tranfcribed into 
his firft Inftitutc 24, and Shelley's Cafe cited for it, which 
is the only Authority to warrant that Diftinflion; for as 
to the Year Books referred to in the Margin; he faid. 


he had looked into every one of them, with all the Care 
Re could, that he might go to the Bottom of this Que- 
ftion; and thofe Books are fo far from warranting fuch 
an Opinion, that there is but one of them at all to the 
Purpofe, and that is direflly contrary to what it is cited 
to prove, for as to the 9 H. 6 . 23, z 4, and 11 H. 6 . 
12, it was a Limitation only to the Heirs Males, not 
Heirs Males of the Body ; befides, that he was not in 
Effe when the Limitation to him was to take Place; 

2 and 
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and therefore, that Cafe can be no Ground for my Lord 
'Coke's Opinion. 

Another Cafe cited to fupport this Opinion is the 
3 7 H. 8. Brok. Tit. de donis, Se&. 6 i. but on looking into 
that Cafe, it appears to be nothing at all to the Pur- 
pofe, and Bro. Tit. Mojme i, 40, Hujfeys Cafe there is no 
judicial Refolution on this Point one Way or other, and 
Dyer 347, is only an imperfed Report of Shelley's Cafe, 
and from the Weaknefsof thefe Authorities to prove the 
Dodrine continued, for he took Occafion to obferve, 
that there was no relying on fudden Opinions, as cited 
in Books. 




And for the Support of his own Opinion, he cited 
Pollex. 454, and 2 Fen. 311, Burchett and Durdant A' 
James and Richardjon , which he faid, was a much flronger 
Cafe than this now in Queftion, for there the Anceltor 
was living, and yet it was held to be fuch a Defcription 
of him, as to let him in during the Life of his Ance- 
ftor, tho’ that was a Difpenfion with the ancient Maxim 
of Law, quod non efl Heres Viventis ; but in our Cafe no 
Maxim of Law is infringed; but the Gale of Beaumont 
and Long in the Houfe of Lords lately, is ftill a much 
flronger Cafe ; for there was not fo much as the Words 
of the Body, yet the Heir was admitted to be fufticiently 
deferibed ro take, even in the Life of his Aunt Long , 
fo that he thought the Obiter Opinions of my Lord Coke 
and Hobart, to be very much out weighed by the Au¬ 
thority of thofc Refolutions. 

Then he cited the Cafe of Bibus and Mitford , 1 1 V.vr. 
372, and faid, that my Lord Hales did not think fit to 
rely on the common Point of the Father’s taking an 
Eftate for Life, by Implication; but held the Words 
Heirs Males of the Body of his fccond Wife a lufficient 
Defcription, to veil it in the Heirs Males of the Body of 
fuch Wife by Purchafc; and tho’ the Reporter of that 
*Cafe introduces the Argument of my Lord Hales, only 
with his faying that, of that he urns not ircll fatisped, 
yet in the Argument of my Lord Hales , alter be Items 
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to have profeffedly fet about confuting that Opinion, 
and takes Notice of fuch Heir Male as a fpecial Heir at' 
Common Law, before the Statute de donis , who was 
capable of taking diftinft from the Heir General, and 
what he cites there out of Lit. Sett. 352, of performing 
the Condition as near the Intent as may be, proves in the 
prefent Cafe, that the Settlement muft be made to the 
Perfon who is the Heir Special, and laid, he had never 
met with any one Cafe to the contrary; but only the 
Opinions before mentioned of Coke and Hobart; for'the 
Cafe at the End of Pybus and Mitford, is direftly in Point 
for the fpecial Heir Male, and in that Cafe he took 
Notice of his Heir General, as he does in the prefent 
Cafe; and therefore could never mean, that his Heir 
Female fhould take it, when he exprefly gives it to his 
Heir Male, and in that Cafe Juftice Wyld was of the 
fame Opinion in that particular, fo that it has the Au¬ 
thority of two Judges there, and the Reafoning of my 
Lord Hales there, muft furely convince all that heard it, 
and is much ftronger than the before mentioned Opi¬ 
nions of Coke and Hobart, the laft whereof amounts to 
no more than that he doubted of the Law in this Point. 

Then he cited the Cafe of Baker and Wall , Trim. 8 
IV. Rot. 1484, in C. B. where a Man made his Will in 
this Manner, I give to my eldefl Heir Male , and bis Heir 
Males for ever , all my Lands , in fuch a Place , and if there 
be a Female , jhe to have 1 2 1 . per Ann. as long as (Jje 
lives ; and the Teftator having two Sons, the eldeft which 
was dead in his Life Time, leaving a Daughter, who was 
Heir General, yet the youngeft Son went away with the 
Land ; and that Cafe, as appears by the Adjournments 
on the Rolls was depending for a confiderable Time, fo 
that feems to have been fettled with great Judgment 
and Deliberation; and in that Cafe there were feveral 
Expreffions to ihow he never meant, that his Heir General 
ihould take. 
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As to the Cafe of Goodwright and Cornifb , which has 
been cited, he faid, it was nothing at all to the Purpofe, 
and therefore he took Notice of it lait of all. 

And upon the whole concluded, that the Words of 
this Will were fufficient to vcft the Eftate in Queflion in 
the Heirs Male of the Body of the Great Grandfather, 
ifl, Becaufe natural Reafon, common Scnfe, and the 
Intent of the Telia tor call aloud for it. idly, Becaufe 
the Arguments to the contrary, are now brought into a 
very’narrow Compafs and Weight. ^dly. That the 
Weight of them, if any, was over-weighed by judicial 
Refutations in much ftronger Cafes; and therefore the 
only Doubt now remaining was, how this Truft was to 
be executed j in conlidering whereof he faid, that the 
Limitation to the Heirs Males in the Plural Number, 
made no Manner of Difficulty, for fo was Shelleys Cafe ; 
and when a Conveyance comes to be made, it muff be 
to the Perfon who is Heir Male in the Singular Number, 
and the Words are better and more fkilfull in the Plural 
Number, than they would have been, if they had only 
been in the Singular, as they both denote the Perfon 
who is to take, and do at the fame Time deferibe the 
Quantity of Ellate he is to take. 

And thereupon decreed, that the Truftees fhould exe¬ 
cute a Conveyance to Edward Barkham , and the Heirs 
Male of the Body of his Great Grandfather, for in this 
Cafe, Equitas fequitur Legem , and the Conveyance muff 
be as near the Intent of the Teftator as may be, accord¬ 
ing to the before mentioned Rule of Lit. Se 5 b. 352, and a 
Conveyance was decreed accordingly. 
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Cafc Northeji verfus Burbage. 


fJchiidrcn’ T N this Cafe it was faid by the Council, and agreed 
and < hand- tO by the Court, that a Devife to all his Children 
none can and Grandchildren extends only to thofe who were in 
title tL Eff e > at the Time when the Will was made; for then the 
aft it Tone fpeaks, and none born after are to be let in, unlefs 
of the ma- there had been future Words in the Will, to all his Chil- 
\viii,°uni 5 s dren or Grandchildren, which fhouid be born, or be 
livin g at hi* Death. 

which fhow the Teftaror’s Intent. 


child o?t 2 That a Grandchild is not within the Cuftom of 

Freeman of London to come in for his Father or Mother’s Share, to- 
not come in gether with the other Children of a Freeman ; and this 
f°y ra the lia cu- & as been fettled by the prefent Lord Chancellor , where a 
ftom. Deed, by Way of Provilion for a Grandchild being made 
by the Grandfather, after the Father’s Death, in order to 
introduce him into his Father’s Place, was fet afide, as made 
in Fraud of the Cuftom againft the furviving Children. 

3 dly, The Teflator in the principal Cafe being a Free- 
deciwvhat man London , by his Will in Writing declared, that 

he had given 2 he 

lome or his J 

Children ioco /. apiece in l'u 1 ! of their Oi phanage Part; yer this very Declaration, upon bringing 
the Advancement into Hot.'ifaf, imitles them tt> their full Cultomary Sliare: but whether Proof'wifi 
be admitted to fhow, that the Advancement was in«*re than declared In the Father, Q. 


Tho’ a Free¬ 
man of Lon- 
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he had given 1000 /. to one, 1000/. to another, and 
io to others of his Children, in full of their Orphanage 
Part, by the Cuftom of London j yet this very Declara¬ 
tion let them in, bringing thofe Sums into Hotchpot to 
their full Cuftomary Shares of the whole ; but whether 
the Sum mentioned in the Will Ihould be taken to be 
the whole of what the Teftator had given them, or if 
the Parties concerned were at Liberty to prove more paid 
.to them, was the greater Queftion, and the Court feemed 
inclinable to let them into the Proof thereof. 

4 thly, A Devife of 500 /. apiece to two of his Grand - A - drifts 
children by Name; and if either of them died, their loii ii**? 1 ” 
Share to go to the Survivor, and if they both died, then ^ nd jj u1 ' 
their Shares to their Mother 5 one of them died in the 
Life Time of the Teftator, yet his Share went by the them die, his 
exprefs Words of this Will to the other Grandchild, and fo'SHi- 
was held to be no lapfed Legacy. 

the Life Time of the Teftator, his Share (hall go to the Survivor, and is not a lapfed Legacy. 


Piggot verfus Penrice. 


Cafe 296. 


T HIS was an Appeal from the Rolls, and the 
only two Points in Queftion were, lfi. Where the 
Tettatrix byjWill devifed in this Manner, I make my Niece a. txuuu** 
Gore (finez married to Sir Henry Penricd) Executrix , of Goads, l.ivids^ 
all my Goods , Lands , and Chattels , Whether any, and 
what Eftate palled in the Lands by this Devife? It ap- 
pearing in the Caufe, that the Teftatrix had no Term or Intercft, y<‘ r 
lntereft for Years, in any Lands whatfoever; but an faheriunc? 
Eftate of Inheritance in the Lands in Queftion. IS 

The fecond Point was, where the Teftatrix had made 
a Settlement, with Power of Revocation by Writing, exe¬ 
cuted under Hand and Seal, in the Prefence of three 
Witneffes, not being menial Servants; and fome Time 
, iter, being indifpofed, wrote a Letter, which was proved 
and read in the Caufe, fignifying her Intentions to revoke 
thofe Ufes, and defiring a Deed might be prepared pur- 
fuant to her Power for Revocation thereof, and fettling 
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the fame on her Niece Gove f Whether*this Ihould amount. 1 
to a Revocation, lhe dying before any Deed was prepared, 
or any Revocation a£hially made? 

As to the firft Point, it was argued, that this Devife 
was fufficient to pafs the Lands, and to give the Devifee 
an Eftate of Inheritance therein; that if it were other- 
wife, the Word Lands would be ufelefs, and muft be 
reje&ed, there being no Terms or Interefts for Years in 
any other Lands; that if one fays in his Will, I make fuch , 
a one Univerfal Heir, that will pafs, not only his Real 
Eftate, but his Perfonal Eftate like wife; and this has 
been oftentimes allowed, and yet thefe Words are as 
improper, and as little applicable to a Perfonal Eftate, 
as the Words in the prefent Cafe are to a Real Eftate ; 
that by making her Niece Executrix of her Land, lhe 
gave her a Power to fell and difpofe of her Lands, and 
that without Queftion would have palTed a Fee; and by 
this Devife the Lands are made Subje£l to the Payment 
of Debts, and under the Controul and Management of 
the Executrix, in the fame Manner as the Goods and 
Chattels, whereof lhe is made Executrix in the fame 
Claufe ; and if lhe Ihould have but an Eftate for Life 
therein, lhe might poflibly die before lhe were reimburfed 
. out of the Rents and Profits what lhe had paid for Debts, 
which is the Reafon that a Devife to one paying my Debts 
will pafs a Fee, 

As to the fecond Point, it was argued from feveral 
Expreflions in the Letter, that lhe had a manifeft In¬ 
tention to revoke the Settlement; that lhe went as far 
as lhe could towards it $ that lhe expreily gave Direflions 
to have a Deed prepared for that Purpofe; and that the 
Reafon of its being not compleated, was her dying fo 
foon, which was the A& of God; that if this Letter 
had been fealed and attefted, purfuant to the Power, it 
Would without Queftion have been a fufficient Revoca¬ 
tion ; and they cited the Earl of Albeffiarlc'z Cafe, where 
a Power of Revocation waB to be in the Prefence of fix 
Witnefies, whereof three to be Peers; yet it was held in 
2 that 







that Cafe, that if the Perfon were beyond Sea, or under 
any Dilability of having three Peers, and purfued his 
Power of Revocation in all other Circumftances, that it 
would be effectual in a Court of Equity; 

But my Lord Chancellor was lo clear of Opinion in 
both Points againft them, that he affirmed the Decree, 
without hearing the Council on the other Side: As to the 
firft Point, he laid, whatever his private Opinion might 
he of the Intent of the Teftatrix, to give her Niece thefe 
Lands, yet in Point of Judgment, he could not Decree 
for her; that it was a moll known and eftablifhed Rule 
of Law, that an Heir is never to be difinherited, but by 
exprels Words, or necelfary Implication ; that here were 
neither in this Cafe; that the Word Lands , was not, 
however, ufelefs or to be reje£led; for that in all Pro¬ 
bability there might be Rents in Arrear of thefe Lands, 
and by making her Executrix of her Lands, the Rents 
of thofe Lands would pals; that nothing certain could 
be inferred from jfuch a Devife, and therefore he muft 
not break into the fettled Rules of Law to fuppdrt it. 

As to the fecond Point, there might be good Reafons 
for putting berfelf under that Reftraint, in the Manner 
of Revocation, to prevent Surprize or Inadvertency; that 
here was no Pretence of any Obftru&ion from the Per- 
fons, who claimed under that Settlement; that here was 
nothing more than befpeaking a Revocation, and the 
Completion of it prevented by her Death; that no Cafe 
had ever yet gone fo iar, and therefore it was too hard 
for him, and affirmed the Decree. 

Note, The Teftatrix by Will gave Part of thefe Lands 
to Charitable Ufes, and they were decreed at the Rolls to 
be good as an Appointment upon the A& of Parliament, 
notwithftanding there was no Revocation; but that Point 
was not now brought in Queftion. 
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Cafe 297. 


One makes a 
Settlement 
with Power 
by Deed to 
revoke it, 
and by the 
fame Deed, 
or any other 
from Time to 
Time, to 
limit new 
Dies; he re¬ 
vokes the 
Settlement, 
and limits 
new Ufes; 
but referves 
no farther 
Power to 
himfelf; he 
cannot by 
Virtue of the 
firft Power 
limit any 
other Ufes. 


Hele verfus Bond. 

J Makes a Settlement, wherein was a Power, that 
he might from Time to Time, by Deed or Writing 
under his Hand and Seal, revoke the Ufes thereof, and 
by the fame, or any other Deed, limit and declare new 
Ufes: In Purfuance of this Power, he revokes the old 
Ufes; and by the fame Deed limits new Ufes, without- 
annexing any new Power of Revocation to thefe new 
Ufes afterwards, thinking he had, by Virtue of the firft 
Settlement, a Power of Revocation, toties quoties, he by 
another Deed revokes the lad Ufes, and again declares 
other Ufes of the fame Lands; and if he had fuch Power 
was the Queftion. 

It was agreed he might, in the Deed of Revocation,’ 
have annexed a Power of revoking the Ufes thereby de¬ 
clared, and might afterwards have executed that Power 
accordingly ; but in this Cafe there being no fuch new 
Power of Revocation annexed to the new Ufes, it was 
decreed, that his new Power of Revocation was executed, 
and at an End; and by Confequence, that the Revocation 
afterwards was without any Warrant, and fo the Ufes 
limited upon the firft Revocation, mud ftand ; and this 
was this Day affirmed in the Houfe of Peers, and agreed 
to be intirely a new Cafe, and was very elaborately ar¬ 
gued on both Sides. 
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Furfaker and Robmfon. g *. i9 t 

O NE fcifcd of Lands, which by the Cuftom of the won’t 
Manor could only pals by Deed, Surrender, or want of a 
Admittance, and having a Natural Daughter, does by Bdialfot’ 'i 
lieeci, in Confideration of 300 /. therein mentioned 
tu be paid by the faid Daughter, grant and convey thofe 
Lands, to her and her Heirs, and lhe was admitted ac¬ 
cordingly ; but no Surrender was made of thefe Lands, 
as the Cuftom required, and at the foot of the Admit¬ 
tance was a Provifo, That her reputed Father Ihould hold 
and enjoy thole Lands for his Life; and alio in the Deed 
was a Covenant for further Affurance; but for want of 
a Surrender, according to the Cuftom of the Manor, this 
was agreed to be a defective Conveyance, fo this Bill was 
brought againft the Heir at Law, to fupply the Deleft, 
and to have further Affurance according to the Covenant, 
and whether this Court could fupply it in Behalf of a 
Natural Daughter, was the lingle Queftion. 

It was urged for the Daughter, that lhe was to be 
conlidered as a Purchafor, having paid 300/. for it; 
but it was laid on the other Side* that tho’ the 3 00 /. 
was mentioned in the Deed to be paid, yet the Plaintiff _ 

|p"C^ could 
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could not make any Proof that the Money paid ; it 
was then further urged for the Plaintiff, that after her 
Birth, her Father had married her Mother; and there¬ 
fore, tho’ (he was a Baftard by our Law, yet by the 
Law of the Spiritual Court, fhc was looked upon as a 
Miilier Puifne, tho* before the tyarfiage, fhe was Baftard 
Eigne , for that, by their Law, Matrimonium Subfequens 
tollit Peccatum Precedens ; but of this Marriage with her 
Mother, likewife fhc made no Proof; then it was urged,' 
that fhe being his Natural Daughter, he was by the Law 
of Nature obliged to provide, for her; and that this 
Court ought to fupply a defc&ive Conveyance intended 
for that Purpofe, as it had done in many Inftanccs for 
younger Children j and the rather, by Reafon of the 
exprefs Covenant for further Aflurance, which they 
came here to have a Specifick Performance of ; and that 
fhe ought to be looked upon as a Purchafor, and to have 
the Benefit of that Covenant. 

On the other Side it was argued by Sir Thomas Powis , 
and others, that tho* the reputed Father, if he thought 
her to be his Child, was by the Law of Nature obliged 
to provide for her, yet Nobody elfe was; that this 
Court was under no fuch Obligation, that fhe was to 
. be confidered now as a meer Stranger, and to fupply a 
voluntary defe&ive Conveyance for a Stranger, againft 
an Heir at Law, was what was never attempted before; 
that fhe was to be confidered as Nullius Filia, and could 
not be confidered as a Child in any Court; and that 
this Court was to follow the Law in fuch Cafes; that 
tho’ her Father might have a great Affe&ion for her, 
yet that was no fuch Affection as would raife a Ufe at 
Law; that the Covenant for further Aflurance could not 
at all help the Cafe, where the original Conveyance itfelf 
was void; that if a Man covenants to ftand feifed to 
~~ the Ufe of a meer Stranger, and covenants to make 
further Aflurance, this Covenant depending on the Na¬ 
ture of the Conveyance, if that be void, the Covenant 
1 which 
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which is only auxiliary, and goes along with the Eftate, 
mull be void too; that this was a Copyhold that could 
not be affc&ed, even by a Judgment at Law, much lefs 
by a Covenant that would not bind the Heir at Law of 
the Copyhold; that in the Cafe of Kettle and Thompjon, 
in the Time of my Lord Somers it was held, that a 
Man was not obliged to provide for his Grandchildren, 
as he was for his Children, which were then faid to be 
'in-,the Nature of a Debt upon him; and as he. was ob¬ 
liged to pay his Debts, this was a Debt of Nature, which 
he was like wife obliged to pay, but not to his Grand¬ 
children { but my Lord Chancellor feemed not to be faril- 
fied with the Difference, and laid, by the Statute-Law of 
43 Eli%. a Man was obliged to provide for his Grand¬ 
children) but as to the Cafe in Queftion, the Court 
was of the fame Opinion, for the Reafons before given, 
and dilinifs’d the Appeal from the Rolls ; and as to the 
Provifo, at the Foot of the Admittance, it was held repug¬ 
nant and void, according to a Cafe Cro. Car . or Cro. Jac. 
and the Dilfin&ion taken in 4 Co. Kite and Quinton . 


Howell and Price. Cafc w- 

T HIS Cau£ now came on again to be argued, on 

fcveral Precedents produced, that the Perfonal be jppiieJ in 
Eftate in the Hands of the Executor, whether it were rioii of the 
exprefly devifed to him, or came to him only by Vir-J^^; 
tue of his being made Executor, that in both Cafes, rf an kme 
unlefs there was an exprefs Claufe to exempt it, that it Heir at Law-,, 
fhould be applied in Eafe and Exoneration of the Real 
Eftate; and that as well in Behalf of a Dcvifee, or H.eres ^ 
Faftus, of the Real Eftate, as of the Hares Nat us, for it bedeviled 
which the Cafes cited were Gray and Gray, Chicefler and 
Phillips , Hale and Hale, and other Cafes. “ £ 

My Lord Chancellor was now clear of Opinion, that — 
the Perfonal Eftate in this Cafe muft be applied accord¬ 
ingly ; for he faid, here was plainly a Debt, tho* it was a 

Debt 
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Debt of a fpecial Nature, and for which the Security wis 
limited; for on failure of Payment on any Michaelmas - 
Day , the Mortgagee might bring his tjeflment, and 
recover the Poueflion, which he fhould hold ’till his 
Debt is fatisfied, or ’till Payment by the Mortgagor, or 
his Heirs; and tho’ no Action of Debt, or Covenant 
lay, yet lince there was a Remedy for it, he thought it 
clearly a Debt; and that the Devife to his Executors, as 
well to pay his Debts, as to levy his Debts, plainly' 
Ihewed his Intention to difcharge all his Debts thereout; 
and therefore this being a Debt, tho’ of a fpecial Nature, 
muft be paid amongft the reft, tho* the Plaintiff was not 
the immediate Heir to the Mortgagor, but only the Heir 
of the Heir. 


Cafc ?oc - Anonymous . 

a judgment T T was held by my Lord Chancellor , that upon the 
Halation 6 but | Statute of Frauds and Perjuries, a Judgment fhall 
S ‘of have no Relation, but from the Time of the Signing, 

signing. not only as againft Purcfcafors of the Lands themfelvcs, 

but alfo as againft Prior Judgments enter’d in the Grand 
SeJJions of Wales, to which that Statute does not extend; 
and therefore, as cbje&ed, the Judgment in the Common 
Pleas , tho’ fubfequent in Time to the other Judgments 
at the Grand Seflions, yet if it might relate to the firft 
Day of the Term, it would take Place of the other 
Judgments; but my Lord laid, that a Man who trufted 
his Money on a Judgment, was in fome fort a Purchafor 
of the Land, as he might take out Execution, and extend 
the Land itfelfj and therefore if he found no Judg¬ 
ment Prior, he thought his Security good ; and that the 
Rule the Statute had laid down for the fafety of Pur- 
chafors of the Lands themfelves, was a good Rule to 
* follow in the prefent Cafe, and the Relations were not to 
to be favoured in a Court of Equity. 


1 


But 
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But Sir Thomas Powis infilled ftrongly, that the Sta¬ 
tute extended only to Purchafors of the Lands, and 
therefore faid, a Judgment lhouid have the lame Relation 
ftill, as it would have had at Common Law, againft a 
voluntary Settlement, or againft one who came to the 
Landsby any Conveyance without valuable Confideration, 
and this was not denied by the Court; but in the pre- 
fent Cafe, if the fubfequent Judgment in the Common 
Pleas lhouid have fuch Relation, it would defeat Real 
Creditors, who trufted to the Priority of their Judg¬ 
ments, which my Lord Chancellor thought ought not to 
be overthrown by a Fi&ion of Law. 
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Cafe 301. 


Where a Set- 
ilement ftiall 
be good and 
take Effedt, 
tho’ not ac¬ 
cording to 
the Intent of 
the Parties. 
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Marfoall verfus Frank & Ux. 

O NE having IfTue a Daughter by his firft Wife, 
who was dead, and being poffefled of feveral Mef- 
fuages for a Terra of 999 Years, makes a Mortgage of 
them for fecuring the Sum of 100/. and after, on his 
Marriage gives Bond to Truftees to leave 200 /. to his 
intended \V ife, at his Death; then the Marriage takes 
Efteft, and the Wife being poffefled of aLcafehold Eftate, 
the Hufband, in Confideration of his Wife’s having joined 
with him in the Sale and Difpofition of her Leafehold 
Eftate, and alfo in Confideration of the Delivery up of 
the Bond, by Indentures of Leafe and Releafe, grants, 
bargains, fells and demifes his own Leafehold Eftate to 
Truftees and their Heirs, to the Ufe of himfelf and his 
Wife, for their Lives, and the Life of the Survivor of 
them, Remainder to the Heirs of the Wife, and cove¬ 
nants, that he was feifed in Fee; then the Wife dies 
without IfTue ; but before her Death Ihe makes a Writing 
in Nature of a Will, and thereby devifes the Premifl'es 
fo fettled on her to the Plaintiff, and his Heirs; and the 
Plaintiff after got a Releafe from the Heir at Law of the 
3 Wife 
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Wife; the Hufband afterwards, on the Marriage of his 
Daughter with the Defendant Frank , enters into Articles; 
whereby he agrees to fettle and convey the Premiffes on 
the Defendant and his Wife, and their Ifliie 5 and the 
Defendant afterwards having Notice of the firft Settle¬ 
ment, pays off the Mortgage, and takes an Affignment 
of the Mortgage Term; and this Bill was brought by 
the Plaintiff, as Devifee of th eDefendant’s Mother, to 
have a Redemption of the Term, and the Benefit of the 
Defrife; the Defendant pleaded the Articles made on his 
Marriage, and that he was a Purchafor for valuable Con- 
fideration, and had no Notice of the firft Settlement, 
blit would not fwear this Plea; fo the Plea being over¬ 
ruled, and his Title let forth by Way of Anfwer, as 
before, 

It was now infifted for the Defendants, that admit¬ 
ting any Thing palled by the Leafe and Releafc to the 
Mother, under whom the Plaintiff claimed; yet that 
it was only a voluntary Settlement, and therefore ought 
not to take Place againft the Defendants, who were 
Ptuchafors for valuable Confideration, and as they pre¬ 
tended, without Notice, tho* this was not (worn. 

That the Settlement was voluntary, appeared from 
its being made after Marriage, and the Confideration of 
the Wife’s having joined with her Hufband in the Sale 
of her Pilate was nothing, that being only Leafchold; 
the Hufband had abfolute Power to difpofe of it with¬ 
out her ; and therefore her Confent or Concurrence 
no Confideration; and as to the Delivery up of the Bond, 
that was now out of the Cafe, ihe dying before her 


Hufband. 

But icily, it was infifted, that nothing at all pafled 
by the Settlement, for it being only a r l erin in grois, 
no Ufe pafled to thci'ruftecs, by the Sr::rule of 27 hi ?>. 
which only raifed an Ufe, where the Per ion was feifed ; 
that by the Leafe for a Year, whidi was only a Bargain 
and Sale, no Ufe palled, and there was no Attornment 
to veil it as a Reveriion, and the Releafe being to inure 
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upon it, by Way of Enlargement of Eftate, if nothing 
patted by theLeafe, or if no Poffeffion was transferred by 
that, then there wa3 no Eftate whereon the Releafe 
could operate, and whatever Confideration it might 
have in Equity to create a Truft, could not affe£t the 
Defendants, who had both Law and Equity on their 
Side, Law by an Alignment of the legal Intereft from 
the Mortgagee, and Equity as Purchaiors for a valuable 
Confideration. , vr „ 

That befides, the Eftate fettled on the Mother, being 
only a Term for Years, the Limitation to her Heirs was 
void; and admitting it had been good, yet ftie was under 
Coverture, and had noPowe* whatfoever to make a Will, 
and confequently the Devife thereof to the Plaintiff was 
void; and then the Releafe of her Heir at Law could 
have no Operation, nor had he any Intereft in him to 
Releafe; and then the Term went to the Hulband, he 
furviving his Wife, and confequently this Settlement on 
the Defendants muft take Place. 

That the Hulband was alfo the Perfon intitled to take out 
Adminiftration to the Wife; and therefore admitting this 
Settlement Ihould pafs the whole Intereft in the Term, 
yet the Hulband might at any Time take out Admini¬ 
ftration to his Wife, and thereby entitle himfclf to it. 

On the other Side it was infilled, that the Hulband 
had a&ually taken out Letters of Adminiftration to the 
“Wife; and tho* he had not the Letters of Adminiftration 
in Court, yet it being fent to the Matter to enquire, whe¬ 
ther the Lands comprized in the Articles made on the 
Daughter’s Marriage, were the fame which were men¬ 
tioned in the Mother’s Settlement (there being fome 
Reafon to doubt of it) the Court left the Plaintiff at 
Liberty to produce his Letters of Adminiftration before 
the Matter. 

And my Lord Chancellor was of Opinion, that either 
by Virtue of fuch Adminiftration, or by the Devife of 
the Wife operating as an Appointment, or by the Releafe 
of the Heir at Law of the Mother, by fome, or one of 
3 * all 
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all thofe Ways, the Plaintiff ought to be let into a Re¬ 
demption of the Term; for tho* the Settlement could 
not operate as a Leafe and Releafe, yet the Hufband 
being in Poffeftion, and not the Mortgagee, and there 
being the Word Grant in the Releafe, it took Effeft as a 
Grant or an Alignment of his whole Intereft at Com¬ 
mon Law; and tho’ it could not go to the Heirs of the 
Wife, yet his Intention being plain to exclude himfdf 
from the whole Intereft of his Eftate, he ftiould not 
after be admitted to derogate from it; and therefore it 
ftiould veil in thofe in whom by Law it might, which 
was the Adminiftrator of the Wife; for as the Hufband 
intended to diveft liimfeif of the whole Fee, if it had 
been a Fee, there was no Reafon, when it appeared to 
be a lefs Intereft, that this fhould not pafs; and there¬ 
fore was of Opinion, that the Defendants ought to aifign 
on Payment by the Plaintiff of the Principal and In¬ 
tereft, but fent it to a Mafter to enquire, as to the Value 
of the Lands* 


Piribury and Elkin. 

A Man by his Will devifes all his Goods, Chattels, 
/ an d Perfonal Eftate, to his Wife Efter, provided, 
that if (he die without Iffue by me, then 8q /. lhall 
rfcmain to my Brother John Davis , and makes his Wife 
Executrix, and dies; John Davis dies in the Life Time 
of the Wife, and then the Wife dies, without Iffue ; and 
this Bill was brought by the Adminiftrator of John Davis 
for the 80/. and the only Queftion was. Whether the 
Plaintiff had any Title to it upon the Words of this Will : 
There was no Doubt made* but that if the Devife oyer to 
John Davis were good, the Plaintiff as hL Adminiftrator 
, would be intitled to it, tho* he died in the Life Time 
of the Wife, the firft Devifee ; but whether the Devife 
over in this Cafe was good, was the Queftion. 


Cafe 3 c 2. 
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1 j Fttnuri. 

A. Devifes 
all his JVi 
fonal Lilate 
to his V iie, 
provided, 
that if Ihe 
die veil hour 
illlie by me, 
then 8 j I- 
ihul! remitiu 
to my Bro¬ 
ther J. V. 

:i nd maker 
his Wife Exe¬ 
cutrix- J ■ O. 
dies in the 
Life Time of 
the Wife, and 
after tlieW ife 
dies without 
Iffue: Whe¬ 
ther this Li¬ 
mitation to 
J.D.be good 
fo as to in¬ 
title his Ad- 
"ator to it. Q- 
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It was argued, that it was} bdcaufe the dying without 
Iflue of the Wife, muft be intended, dying Without 
Iflue at her Deaths and not Whenever there ftttwld be 
a failure of Iflue of the Wife, Which might happen 100 
Years hence, or more, for that Would be a Perpetuity, 
and not to be endured, and therefore, as dying without 
Iflue has a two-fold Meaning, vi%. either dying without 
Iflue at the Time of her Death, or dying without Jfljuft 
whenever the Iflue fails, it (hall not bte conftrued in 'the 
remoter Senfe of thofe Words, but in the neareft and 
moft natural Senfe thereof, which confines it to the 
Time of* her Death; and then the Devife over is good, 
and confequently the Plaintiff well intitled to it, and a 
Cafe of Nicholls verfus Hooper was cited by Mr. Williams 
to that Purpofe. 

But it was argued on the othfcr Side, that the Con- 
ftrti&ion muft be made from the Import of the Words, 
as they ftand at the Time of the Will, and not from any 
Accident after; that her leaving no Iflue at the Time of her 
Death, was an Accident fubfequent to the making of the 
Will, and therefore of no Force to influence the Con- 
ftru&ion of this Will; that the Words were general, and 
, not confined to the Time of her Death; and therefore, 
whenever the Iffue failed, by the Import of this Devife, 
the So l. was to remain over; but that being unlimited, 
and tending to a Perpetuity of a Chattel, was againft 
all the Rules of Conftruftion hitherto allowed, which 
had never been carried beyond the Compafs of a Life, 
or Lives in Being; that it was true, if the Devife over 
were good in its Creation, the Plaintiff would be in- 
titled to it, notwithftanding the Death of John Darts* 
before it afiually vefted in him; for tho 1 it was but a 
bare Poflibility, and could not have been granted or af- 
figned by John Davis , yet it might have been releafed, 
or however will veft in his Executors or Adminiftrators j 
but here it was void in its Creation, and againft the 
Rules of Law hitherto allowed. 
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My Lord Chancellor took Time to look into the Will, 
ut feemed to be of Opinion for the Devife, and took a 
Difference between a Defrife to one, and the Heirs of 
his Body; and that if he die without Iffue, then to re¬ 
main over ; and the Devife in the prefent Cafe, which 
was Only to the Wife generally, tod if fhe die without 
Iffue; that in the firft a Limitation of a Chattel over 
^rould be void ; but in this Cafe it was not a Devife over, 
but* a Contingent or Condition precedent, which being 
fulfilled by the Death of the Wife, without Iffue, the 
Devife over may take Place, as a new original Devife, 
not as a Remainder; for by the Devife to the Wife gene¬ 
rally the whole Intereft was not abforbed, or taken up, as 
it was in Cafe of a Devife to her and her Iffue; and 
therefore upon the happening of the Contingency it 
might take Place; but this was thought by feveral to be 
all one, and would introduce a Perpetuity, fince not con¬ 
fined to the Death of the Wife, or any Time certain; 
and who riiuft have it in the mean Time; but my Lord 
would confider of it. 
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Cafe 303. 


Marks verfus Marks. 


a . had Mue c II/'IUiam Marks having Iflue three Sons, William his 
i h hisc 2 t, ' ' eldeft, Nathaniel his fecond, and Daniel his third 
hisLifeTimc, Son ; and William the eldeft Son dying in his Father’s 
Daugluer L*f e Time, leaving Iflue only a Daughter ; the Father 
and c. and d. afterwards by his Will in Writing, devifes theEftate in 
Lands to his Queftion to Anne his Wife, for her Life, and after her 
MdatoiiwDeath t0 bis Son Daniel and his Heirs, provided, that if 
ud UcHdn Nathaniel do within three Months after the Death of 
]«ovided, ’my Wife pay to Daniel , his Executors or Adminiftrators 
within niree* the Sum of 5 co /. then the faid Lands fhall come to my 
Siwth^of ? on Nathaniel and his Heirs: The Wife lived feveral Years 
the wife pay after, and during her Life, Nathaniel died, leaving the 
Sum of 500 l. Plaintiff his Heir, and the Wife dying about two Years 
LanWto re- ago, the Plaintiff brought this Bill within three Months 

and hisHeirs a fr er her Death, praying, that upon Payment of the 
e. di«d in th« joo /. he might have a Conveyance from the Defendants, 
JtewiCthetome whereof had Mortgages upon the Eftate, made to 
Salt »ke" them by Daniel ; and the Wife of Darnel by Order of' 
AJvM«geofCourt being admitted to put in her Anfwer feparately 
tion, and not from her Husband, (he infilled on a Settlement of thofe 
Hdnaftke Lands, and as between the feveral Defendants, the Que- 

Tellator. . 2 ft^On 
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ftion was, which of them had the better Title, either 
to the Money* if that were to come in lieu of the Land, 
or to the Land itfelf, in Cafe the Payment could now 
not be admitted, and that depended on Notice, or not 
Notice of the Will amongft themfclves ; but the prin¬ 
cipal Point was, Whether this 500 /. being to be paid by 
Nathaniel within a limited Time, and he dying before 
that Time came. Whether his Heir at Law could now 
on -Payment of the Money make a Title to thofe Lands, 
for it was agreed he was not Heir at Law to the Teftator* 
but the Daughter of the eldeft Son. 

It was argued, that the whole Value of the Lands was 
but about 1 coo/, and that the Intention of theTeftator 
was to divide it equally between his two younger Sons; 
and that if Nathaniel had the Lands, he Should pay his 
Brother Daniel 500 /. out of it; but whether that Pay¬ 
ment could now be made, that is, Whether it were not too 
late, and the Time lapl'ed for Payment of it by the Death 
of Nathaniel , was the lingle Quellion. 

It was aTgued by Sir Thomas Perris and Sir Robert Ray - 
mond, that it was not, and they cited and relied on the 
Text of Lit. and the Comment of Cooke thereon, Co. 
Lit. 205 b. 219 h. that where a Feoffment is made to 
one, and his Heirs, upon Condition, that it a Feoffor 
do within fuch a Time pay iuch a Sum of Money to the 
Peoffce, ter. that rho the Feoffor die before the Day, 
that his Heirs may perform the Condition for the four 
Reafbns the; rin mentioned, and principally, becaufe a 
Time I t ii.g limited for the Payment of it, and the 
Feoffor dying before the Time, as that was the Act of God, 
fo the Feoffee had no Wrong done him when the Money 
was paid. Whether it were by the Feoffor or his Heirs; 
and Sir Robert Raymond cited 1 Chan. Cales 89, and the 
Cafe of Bertie and Falkland , 3 Chan. Cafes, that it was 
laid down as a Rule by my Lora Somers; that where the 
Party might be put in as good Plight, as where the Con¬ 
dition itfelf was literally performed, that this Court 
would relieve, tho* the Letter of it were not ffri£Uy 

5 F performed. 
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performed, as Payment of Money, ilfc. but where the 
Condition was collateral, as in the principal Cafe there, 
and no Recompence or Value could be put on the 
Breach of it, there no Relief could be had for the 
Breach of it. 

On the other Side it was argued by Seijeant Hooper 
and Mr. Mead, that the Cafe in Co. Lit. was but in Na¬ 
ture of a Mortgage; that it was to relieve againft a For¬ 
feiture by Non-Payment of the Money at the Day tffliCh 
may be good, even at Law, much more in this Court; 
that there was a wide Difference between a Condition 
precedent, and a Condition fubfequent, that that was a 
Condition Subfequent, and for revetting of the Eftate, 
and the Condition defcended on the Heir, and confe- 
quently might be performed by him, tho* not named ; 
that this was a Condition precedent, and for the new 
Creation of an Ettate in a Perfon who had no Right or 
Title before, and was not Heir at Law; that this was 
Perfonal in Nathaniel, that he had not Jus in re, nor ad 
revn, and could neither have devifed, releafed, or extin¬ 
guished this Condition ; that it was a bare Poffibility, and 
he dying before it was performed, his Heir could not 
make it good. 

But the Matter of the Rolls faid, this was not a Con¬ 
dition at all, becaufe that is only fuch as may be per¬ 
formed by the Party himfelf, from whom it moves, or 
his Heirs; but this in the prefent Cafe is to be performed 
, by a third Perfon. idly. This is not in the Nature of a 
Remainder to Nathaniel, becaufe the Devifc to Daniel is 
not in Tail, but in Fee ; and a Remainder can only be 
after an Ettate Tail, or a left Eftate; but this being after 
a Fee, is an executory Devife, it may be called a Pof- 
fibility in the largeft Senfe of that Word, but ’tis not 
ftri&ly fuch, for nothing was vetted in Nathaniel, which 
he could either grant or releafe, nor did any Thing 
defeend to his Heir; that Heirs in this Cafe were not 
named to take by Purchafe, but by Defcent; that the 
Reafon of their being named was to denote the Quantity 
2 * of 
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of the Eftate, which Nathaniel was to take, not to give 
them any Eftate originally, and cited Lampat' s Cafe io 
Co. and Bren and Rigdens Cafe; Plow. Com. 

But the Council infilled, that the Poffibility of per¬ 
forming this Condition, was an Intereft or Right, or Scu- 
tilla Juris , which veiled in Nathaniel himfelf, that he fur- 
vived the Teftator; and therefore this differed from 
Brett and Rigdens Cafe ; that consequently fuch Right, 
Poffibility, or Intereft defcended to his Heir, and might , 
be performed by him, as before the Statute de donis , the 
Poffibility of Reverter defcended to the Heirs of the 
Donor, and cited Ptirefoy and Roger’s Cafe, i Sand, and 
the Earl of Kent’s Gale Cro. Car. 3 58, Pell and Brown's 
Cafe, Cro. Jac. 591, 8 Co. Matthew Manning's Cafe, and 
fome others, but the Cafe being thought a Matter of 
great Difficulty, the Mailer of the Rolls appointed them 
to fpeak to it again, when the Court was mil. 

Afterwards in Mich. Term. 5 Georg. 1. it was by the 
Lord Chancellor , and Mailer of the Rolls decreed, for the 
Plaintiff, on Lit. Sett. 334, 335, 336-7. Co. Lit. 205, 

206-7, and they faid, that tho* a Condition was not in 
ftri&nefs of Law devifeable; yet fince the Statute of 
Ufes, the Devifee may take Benefit of it by an equitable 
Conllruflion of that Statute, and that Nathaniel might 
have relealed or extinguilhed his Right. 


Hewitt verfus Ireland. 


O NE William Stringer being feifed in Fee of an 

Eftate in Right of his Wife, and having Iffue only vin s 
one Daughter, who was about the Age of 10 Years, ter, join in a 
Stringer and his Wife enter into an Agreement with the ofSilel 
Plaintiff for the Sale of this Eftate; and that out of the Land > a » d 

1 r a S ree lhar 

Purchaie- 6001. part 

of the Pur- 


Chafe M6ney Ihould be fettled in Manner following, v/'x. 50/. a Year, the Intereft thereof to Ls 
paid the Husband during his Life, and after his Death to his Wife for Life, and after their Deaths 
the Intereft to be paid to fuch Daughter or Daughters, as ihall be begotten between them, ’till they 
f h»ll attain their refpedtive Ages of 21, or be married ; and'then the principal Sum to fuch Daughter 
or Daughters; kit in Cafe there ihall be no Daughter, then to the Survivor of the Husband ot 
Wife. married the Daughter, and in Confederation of this 600 /. made a Settlement on her, the 
Daughter died in the Life Time of her Father and Mother, and foon after the Mother died witbou- 
Iffue, the Husband is iatitkd to it as her Adminiftrator. 
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Purchafe-Money, 600 L Ihould be feeured as a Proviiion 
for the Wife and her Children, and Conveyances were 
executed to the Plaintiff accordingly ; and the 600 /. part 
of the Purchafe-Money was feeured by Way of Mort¬ 
gage, in this Manner, vi^. 30 /. a Year, the Intereft 
thereof was to be paid to William Stringer , the Hufband, 
during his Life ; and after his Death to his Wife for her 
Life; and after their Deaths, then the Intereft to be paid to 
fuch Daughter or Daughters as fhall be begotten ..be¬ 
tween, them, ’till they fhall attain their reipedive Ages 
of 2 1 Years, or be married ; and then the laid principal 
Sum of 600 /. to fuch Daughter or Daughters equally 
between them; and in Cafe there fhall be no fuch 
Daughter or Daughters, then to the Wife, in Cafe foe 
fhall lurvive her Husband; but in Cafe he fhall furvive 
her, then to the Husband, his Executors and Admini- 
ftrators. 

The Defendant Ireland intermarried with the Daughter 
which Stringer and his Wife had before this Settlement, 
and in Coniidcration of this 600 /. made a Settlement on 
her; the Daughter died in the Year 1708, and in the 
Year 1715 the Mother died, Ireland took out Admini- 
ttration to his Wife, and by Virtue thereof claimed this 
Cco l. Stringer the Husband claimed if, as furviving his 
'Wife, and there was no other Iffue, fave only this 
Daughter, which was born 1 o Years before the Settlement. 

And row the Plaintiff brought this Bill in the Nature 
of an Inter-pleading Bill, that he might know to which 
of the Defendants he might with fafety pay the Money, 
and it was decreed for the Defendant Ireland; for it was 
faid it could never be the Intent of this Settlement to 
provide for Daughters which might probably be never in 
effe 9 and in Fa£f, as the Cafe has happened, never were in 
ejfe, and to leave a Daughter, which was then about 10 
Years of Age, had never done any Thing to difoblige 
her Parents, and was wholly unprovided for, without 
any Provifion at all; that tho* the Words feemed to have 
2 a future 


In Curia Cancellaria. 


49 [ 


a future Relation from the Time of the Settlement; yet 
the Intent was only futurely, as to thofe which fhould 
be begotten at the Death of the Father and Mother, 
that this Daughter came within that Conftruflion, that 
it was like a Limitation to one and his Iffue, Procrcatis a r 
or Procreandis, that if it were Procrcatis , it would take ““j 
in thofe born after; if it were Procrcandis. it wouid let 

. i r i i r \ . . takes in iliolc 

m thole born before; to here the Intention never was im 

to .exclude this Daughter, and confcquently the Dcfcn- 

dant her Husband is intitlcd to it, and it was decreed ac- c *\ cndA 

to tho ‘ c !,om 

cordmgly with Colts. ^fore. 


Warner verfus Hone. 


Cafe 307. 


(THomas Gladwin being pofTefTed of feveral Lcafchold f’leTtihoUi 
■*- Houfes for feveral Terms for Years, makes his Will, i™ 1 * 
and thereby devifes his laid Leafehoid Houles to Anne three son. 
his Wife for her Life, and after her Death, I give and ^5them. 


devife the fame to Alice Bunion , and her three Sons 
equally amoneft them. Common, 

J ° tlio there is 

no Mention of any Divifion to be made. 

And it was decreed, that they took as Tenants in 
Common, tho* there was no Mention of any Divifion 
to be made, or equally to be divided between them; 
and accordingly the Plaintiff, who was Adminillrator 
of Alice Bunion , and had brought this Bill for an Ac¬ 
count of the Profits, had an Account of the Profits 
for the Time paft, and that he Ihould be let into a 
fourth Part of the Rents and Profits for the Time to 
come. 


6 G 


Atwood 
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cafe 106. Atwood verfus Atwood. 

T N this Cafe it was held, per Cur', that a Wife can- 
12 J not > either by herfelf or her Prochein Amy bring a 
tong Homine Replegiando againft her Husband, for he has by 
J/JES a- f * Law a Right to the Cuftody of her, and may if he 
think £ t> confine her; but he muft not imprifon her, if 
he does, it will be good Caufe for her to apply to the Spi¬ 
ritual Court for a Divorce, Propter Sevitiam , and the 
Nature and Proceedings in the Writ de Homine Reple¬ 
giando, (how that it cannot te maintained by the Wife 
againft her Hulband. $ 
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Spence verfus Allen. Cafe 307. 

I N this Cafe Interrogatories, and the Depofitions of 

Witneffes taken on them, had been fuppreffed, for gatories*ai- 
that the Interrogatories were leading, and then Publica- fmS tefore 
tion paflcd; and now the Court was moved, that a new 
Set of Interrogatories might be drawn and fettled by fupprefTed, as 
Mafter for the Examination of this Witnefs, whofe Evi- leddins ‘ 
dence was very material, and yet muft be wholly loft if 
the Court would not indulge them this Way; and tho' 
the Pra&ice has been always againft it, and it was in- 
lifted to be of dangerous Confequence $ yet one Prece¬ 
dent being produced to this Purpofe, and the Interroga¬ 
tories which had been fuppreffed were fuch as might have 
been drawn by many other Council, without any Ap- 
prehenfion of their being leading the Court to let in the 
Party to the Benefit of this Witness Teftimony, ordered 
Interrogatories to be put in, and fettled by a Mafter for 
his Examination over again. 


Wright 
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Cafe 308. 


Wright verfus Pilling. 


whether a /"^\NE Crokroft being poffeffcd of a Term for Years, 
cJSnnay determinable on the Death of his Wife the 16th 

Sulaif'by" 16 94> borrows of the Defendant the Sum of 

I'norhSiin 4 ° an ^ th e 1 2 th of July 1704, he borrows of the 
trance, as a Defendant a further Sum of 83/. and gives him a Bond 
for both; in Hill. Term 1704, the Defendant obtains 
Judgment on his Bond againft Crokroft; but before he 
of the iirlt had taken out Execution, v%. 7 March following, Crokroft 
Mon^aye. Mortgages this Term to the Plaintiff, who was an At¬ 
torney, and had been concerned for him as fuch in feve- 
ral Caufes, and had expended feveral Sums of Money 
for him therein, which are mentioned to be the Conlide- 
ration of the Mortgage ; and on the 10th of the fame 
Month purchafcs the Equity of Redemption; on the 
23d of the fame Month the Defendant takes out a FL 
Facias on his Judgment, and this was fold thereon by 
the Sheriff to one Harrifon , but this was in Truft for 
the Defendant; after which the Defendant having Notice 
that there was an old Mortgage Handing out, which 
was made the 21ft of July 1699; he takes an Align¬ 
ment of that Mortgage, and alfo takes an Alignment of 
a Judgment, which one Sparks had obtained lome Years 
before againft Crokroft , and for the Mortgage he paid 
144 /. ar.d on the Judinent about 30 /. and the Plain¬ 
tiff having brought his Bill againft the Defendant, had a 
Decree at the Rolls to be let into a Redemption, on Pay¬ 
ment only of what he had paid for the Alignment of the 
Mortgage, for that, as it was held, he could not fo 
tack his own Judgment, and the Judgment of which he 
had taken an Alignment to the Mortgage, as tc with¬ 
hold the Term from the Plaintiff, who had now not 
only a Mortgage, but had alfo purchafed in the Equity 
. of Redemption; and the Defendant thinking himfelf 
agrieved by this Decree, did now Appeal from it. 

3 


And 
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And it was argued for him, that he ought to hold 
this Term ’till both his Debts were fatisfied, that it was 
like the Cafe of a third Mortgagee buying in the hr it, 
that he Ihould hold out the lecond Mortgagee, ’till his 
whole Money fatisfied ; that the Plaintiff was an Attor¬ 
ney, and the whole Coniideration of this Mortgage and 
Purchafe was made up of Bills of Cofts, and Bulinels 
done; that his Deeds in Truth were antidated, and that 
there was little cr nothing due to him. 

On the other Side it was argued by Mr. Vernon , that 
the Difference had always been taken between a General 
Incumbrancer by Statute or Judgment, and a Purchafor 
or Mortgagee; that the one was no lien on any particu¬ 
lar Part of the Eftate, but affe&ed it only at large, 
whereas in Cafe of a Mortgage or Purchafe, the Party 
contracted for that particular Part; that if a Man had 
confeffed 20 Judments or Statutes, the laft could not by 
buying in the firft holdout all the intervening Judgments 5 
which the Court agreed to be l'o, becaufe, when the 
Debt on the firft Judgment was paid, that Security de¬ 
termined and expired of itfelf; and Mr. Vernon laid, 
he had always taken the Courfe to be, that a Judgment 
Creditor could not any Ways mend or better his Secu¬ 
rity, by taking in a Prior Mortgage, and cited the Cafe 
of Sir William Baffet to that Purpofe; and he likened it 
to the Cafe of a Dowrefs, which rauft take as the Law 
gives it; but a Jointrefs contrails for the very Eftate it¬ 
felf; that this was but a Term for Years, and therefore 
not affeCled with the Judgment ’till the Fi. Fac. lodged in 
the Sheriff’s Office, which ^as not done ’till the 23d of 
March , long after the Plaintiffs Mortgage and Purchafe; 
that this was the ftronger, becaufe Crokroft had not the 
legal Jntereft of the Term in him neither; that he had 
only any equitable Intereft in it at the Time of this Exe¬ 
cution taken out; and tho* the Sale of the Term might 
in Equity pafs that Intereft, yet it ought not to hurt 
the Plaintiff, or hold him out, who was a prior Pur¬ 
chafor j that there was no Proof of antedating, nor did 

6 H it 
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it appear, that the Confideration of the Plaintiffs Pur- 
chafe was made up as the Defendant pretended ; but at 
laft the Defendant offering to go before a Matter, and 
to pay him all that he could prove to have really paid, 
or to be really due to him, together with Intereft and 
Cofts, the Plaintiff was advifed to comply with it, and 
to turn his Purchafe into a Mortgage, which he contented 
to, and fo the Caufe went off. 

But my Lord Chancellory and feveral at the Bar feemed 
not to agree to the Diftin&ion taken by Mr. Vernon , but 
thought a Judgment Creditor might as well fecure him- 
felf by taking in a prior Mortgage, as the third Mort¬ 
gagee, for that his Judgment was a lien on the Land, 
and when he gets in a prior Mortgage, that ought not 
to be taken from him ’till Payment of his whole Debt. 
On Appeal And in this Cafe one Qucftion was, Whether on the 
5 wJ X Appeal the Party might be admitted to read to any Thing 
!£ L thc' which he had not before proved on the firft hearing; and 
Caufe i: my Lord Chancellor was of Opinion he might, for that, 
the party is as he faid, it was to be inrolled as his Decree, and the 


md ne? 10 Appeal was only to give him an Opportunity of hearing 
wSte W ^ at C0U ^ he offered why he flaould not inroll it as his 
caiTagainff Decree; and therefore the Caufe was intirely open, and 
ihe Decree. t j le p art y at Liberty to offer what he could againft his 

figning nnd inroiling the Decree. 


Cafe 909. Augier verfus Augier. 

•'c 5 m C !f* ^ I VHE -Plaintiff brought this Bill by her Prochein 
.ttjuity will X Amy, againft the Defendant, her Hufhand, for a 
ISfcjA- Special Execution of Articles, whereby the Defendant 
IheSyhave Was to a ^°w her jz /. per Ann. teparate Maintenance. 

a Sentence fox it in the Spiritual Courts. 

It appeared in the Caufe, that the Plaintiff brought 
1200 /. Portion to the Defendant, who was a Hop Mer¬ 
chant, and lived in Southwark, and was a Man of good 
Credit and Bufinete, and foon after Intermarriage, fuch 

Differences 
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Differences arofe between them, that it became impoilible 
for them to live together any longer. 

On the Plaintiffs Part it was proved, that the Defen¬ 
dant bad feveral Times beat and abufed her, that he had 
whiped her with a Horfe Whip, tore her Head Cloaths, 
and deny’d her Neceffaries. 

On the Defendant’s Part it was proved, that the Plain¬ 
tiff was a Woman of a moft perverfe, morofe, and mali¬ 
cious Temper; that (he would fuffer none of the De¬ 
fendant’s Friends or Relations to come to the Houfe; 
that (he had oftentimes affronted the Defendant’s Father 
(who as it was proved in the Caufe, was a Man worth 
20000 1.) and Mother; that (he did all (he could to 
vilify and expofe the Defendant; that (he chofe to wear 
the dirtieft Cloaths (he had j that (he would often, when 
Cuftomers were in the Shop, take Occafion to come out 
and a(k for Money to buy her Bread, tho’ it was proved 
the Defendant kept a very plentiful Houfe; that he allowed 
the Plaintiff, even to Superfluities; that he had made her 
Prefents of fine Cloaths, a Gold ftriking Watch, and fe¬ 
veral other Ornaments; that the Plaintiff was addi&ed 
to drinking Brandy, and other ftrong Liquors to excefs; 
that (he was guilty of the moft provoking, difdainful 
Behaviour poflible towards her Hufband; and that at laft 
fhe left him for about two Months, after which (he 
libelled in the Spiritual Court for Separation and Alimony; 
and whilft the Caufe was there depending, the Defendant 
entred into the Articles in Queftion, with one Abell , in 
Behalf of the Plaintiff, whereby the Defendant agreed to 
allow his Wife 52/. per Awtt^ feparate Maintenance, and 
to permit her to live where foe drought fit, without any 
Moleftation or Difturbance fronf him; but the Defen¬ 
dant being defirous to have his Wife home again, and to 
come to a Reconciliation with her, for fome Time had 
withdrawn the Payment of this Allowance, which was 
to be 20 s. a Week; therefore to have the Arrears for 

the Time paft, and the growing Rents and Payments 
x " during 


498 _ De Term. S. Trin. 1718. __ 

during the Time of their Separation, this Bill, was now 
brought. 

The Defendant infilled, the Plaintiff was not intitlcd 
to the Affiftance of this Court for carrying thefe Arti¬ 
cles into Execution ; that to decree that, was to decree 
a Separation, which was the Bufinefs only of the Spiritual 
Court; that Alimony continued no longer than 'till they 
became reconciled, and confented to cohabit; but if 
thefe Articles be decreed to be executed, no Reconcilia¬ 
tion afterwards could fet them afide; that the Wife in 
this Cafe was not at all bound: that the Articles were only 
ligned by Abell , and not by her ; and therefore it is un- 
realonable, that the Hufband fhould bo faft, and the 
Wife loofe. 

On the other Side it was argued, that thefe Articles 
ought to be carried into Execution; that they were in¬ 
tended to fupply the Sentence in the Spiritual Court, 
and to prevent the Charge and Trouble of a folemn Liti¬ 
gation there; that the Hufband, by entring into them, 
had given Sentence againil himfelf, and rould not be 
charged, even at Law for any Debts of his Wife’s; that 
the Hufband and Wife were often conlidered in this 
' Court as feparate Perfons; that tho* this Court could not 
decree Alimony, yet it might decree Execution of Arti¬ 
cles according to the Parties own Agreement; and feveral 
Precedents had been in this Court to that Purpofe, as 
Sir James Oxendon and his Lady, and a Cafe of Catting 
and Catting , and feveral other Cafes. 

My Lord Chancellor was of the fame Opinion, and 
faid, that to decree an Execjx.ion of thefe Articles, was 
not to invade the Ju#ftj£tion of the Spiritual Court'; 
that the Intent of theierorticles was to fave the Expence 
of a Sentence in the Spiritual Court; that if thefe Ar¬ 
ticles could not be decreed here, they would be of no 
Force any where; that there was no Remedy upon them 
at Common Law, for there the Wife could not fue her 
Hufband.; that it could not be pretended that the Spiri¬ 
tual Court had any Power to decree a Performance of 
1 them; 
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them; that where a Husband makes a feparate ProViflon 
for the Wife, he is not chargeable by Law for her Debts; 
but tho’ that were fo, yet to avoid the Expence he might 
be put to in defending fuch Suits, he fent it to a Mailer 
to fettle a Security to indemnify him againft the ’Wife’s 
t)ebts, and decreed the Arrears and growing Payments of 
the $2 /. per Ann. to be paid to the Wife, and laid, this 
was not a Decree of Alimony, or to decree a Separation 
between them, for that they might whenever they 
thought fit come together again, and then the Articles 
would be no further binding. 


Waif am verfiis Skinner. 


Cafe 310. 


I N this Cafe it was agreed by the Council on both 

Sides, that an after-born Child Ihould come in with of a Fr«- 
the reft for their Cuftomary Share of a Freeman of UTNhaii 
London’s Perfonal Eftate. 

a Cuftomary Share 


idly. It was agreed as an undoubted Rule, that where JJ 1 * 
a Freeman died Inteftate, leaving a Wife and Children; Freeman «f 
that one third Part of his Perfonal Eftate, and the eL”, 
Widow’s Chamber was to go to the Wife, one other Third 
to the Children; and the dead Man’s Third to go according of, 

to the Statute or Diilributions, xi\. two Thirds to the dying ime- 
Children, and the other Third to the Wife; and that 
the dead Man’s Third was not at all under the controul 
of the Cuftom. lioni - 
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Cafe 311. 


Bacon verfu's Clerk. 


titSi ?n ABraham Clerk , Father of the Plaintiff and Defendant,' 
Fofledion, c/l being feifed of an Eftate in Pofleffion in London and 
■verfion Ex- Middlefex, and of another Eftate inReverfion, in theCounty 
Iht Death of of & expe&ant on the Death of Horatio Herne , by his Will 
SeEihieta devifes Eftate in London and Middlefex to his Wife for 
poiieinon to Life: and after her Death, to the Defendant his Son. and 
Life -and r his Heirs; and alfo devifes his Eftate in the County of 
LnS&ujJK s - t0 Defendant, and his Heirs likewife, from and 
ter, he de- after the Death of Horatio Herne , upon Condition, ne- 
ih"foPof- vcrthelefs, that my faid Son fhall pay unto my Daughter 
Swii?r ty^beth (the Plaintiffs Wife) the Sum of 1 oco/. with- 
iSfc h£ d * n 12 Months after the Death of Elizabeth Herne ; and 
Revcrfion, to if he does not pay the faid 1000 /. that then my faid 
on Condition Daughter fhall enter into ^fy faid Lands and Eftate in 
t lie Daughter London and Middlefex,*AM. receive the Rents and Profits 
thereof 'till the faid 1000/. fhall be paid. The whole 
after the 1S Eftate was about 230 /. per Ann. Elizabeth Herne died in 
STSit* 1713, foon after the Teftator’s Death; but theTeftator s 
Default, that \\ jJ 0W and Horatio Herne were both llill living. 

ihe mav en- ° 

»«. 7. D And 

died, Jiving 

the Wife and 7- S, on a Bill brought by the Daughter and her Hufband, decreed the Portion to be 
railed, tho* neither of tire particular Elates were determined. 
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• And this Bill was brought to have the Reverfion of 
thefe Eftates fold forthwith, and the 1000 /. paid to the 
Plaintiff, with Intereft, from the Death of Elizabeth 
Herne; the Caufe came on only on Bill and Anfwer; 
and therefore, tho’ it was faid, the Reafon of appointing 
this iooo /. to be paid within 12 Months after the 
Death of Elizabeth Herne was, becaufe {he had an Eftate 
of 130/. per Ann, for Life, which after her Death came 
to the Defendant; yet there being no Proof ^f'that, it 
coidd have no Weight at all in the Cafe. / 

For the Plaintiff it was urged, that the the Eftates 
which were to be the Fund for railing this Portion, were 
yet but Reverfions; yet the Portion became due from 
12 Months after the Death of Elizabeth Herne; that 
this was a Charge on the Eftate in Equity from that 
Time; and therefore it ought to be raifed by a Sale of 
the Reverfion, and Intereft to be computed from the 
Time it became due; that the Claufe which gave her a 
Power of entring, in Cafe it were not paid, was only 
an additional Remedy ; and therefore {he could not enter 
whilft the Life Eftates were in Being ; yet that was not 
to poftpone the Time of Payment of her Portion; that 
if Ihe muft wait 'till the two Eftates for Life fell, {he 
might never have any Portion at all; that this Condi¬ 
tion being annexed to the Devife of the Eftate to the 
Heir at Law, was void at Law; but yet it amounted to 
a Charge in Equity, then it was ufual to decree a Sale 
of fucb Reverfions, as has frequently been done of Re- 
verfionary Terms for Years, that Children might not be 
without their Portions when they have moft Occalion for 
them; that if Elizabeth H$rne had been ftill living, tho’ 
the two Life Eftates had drbpt, yet the Plaintiff could 
not have demanded her Portion ; v out now Elizabeth Herne 
being dead, tho* the two Life Eftates a:e ftill in Being, 
yet her Portion is become due. 

On the other Side it was argued, the Intention of the 
Teftator was plain, that this Portion ftiould not be raifed 
’till the Eftates fell in, that he had therefore given her a 

2 Power 
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Power of Entry, to receive the Profits, in Cafe the 
Portion was not paid, which yet ftie could never do 
whilft theEilates for Life continued; that the Defendant! 
was Heir at Law, and by this ConftrU&ion of allowing 
Intercft, might be fo loaded as to have nothing left; 
that the Courfe of felling Reverfionary Terms to raife 
Portions was new ; and my Lord Conrper declared, had it 
bcen m. Integra, he would not have done it j that there¬ 
fore it ougV to be carried no further; that a Cafe of 
Butler and Dlmcombc was now under my Lord’s Conside¬ 
ration on that very Point. 

But the Mailer of the Rolls was of Opinion, that it 
was not the Teftator’s Intention this Portion fhould wait 
’till the Reverflons fell in; that the Eftate being devifed 
to the Heir at Law, the Condition was plainly void at 
Law, according to Boraftoris Cafe, 3 Co. 20, that the 
Eftates for Life being Hill in Being, the Daughter had 
no Remedy but in a Court of Equity to have her Por¬ 
tion raifed; that this amounted to a good Charge in 
Equity, and that Decrees for Sale had been frequent in 
the like Cafes; and therefore decreed the Reverlions to 
be fold, and the 1000/. to be paid to the Plaintiff, with 
Interell from 12 Months after the Death of Elizabeth 
Herne , and laid, the Claufe which gave a Power of Entry, 
was only to be intended, in Cafe the Eftates for Life fell 
in the mean Time, fo that (he might thereby enter, not 
to delay the Payment of the Portion ’till that Time. 


Cafe 31I 


Anonymous. 


I T was agreed in this (Jzfe, that Tradefmen who 
trull a married Worpan for Neceffaries, ftiall recover 


Tho’ Traded 
■ ten, who 
trull a mar¬ 
ried Woman — 

againft the Hulband, fo far as the Goods taken up ap- 
ble to the pdar to be neceffary, according to the Degree and Qua- 
oKty’tf licy of the Hulband; but if a Man lends fuch married 
fhaihrecover' ^ oman Money, wherewith to buy Neceffaries, and fhe 
of the Huf- 2 accord- 

band ; yet if , ^ 

any Perfon lends her Money which is actually laid out in NecefTaiiw, they cannot fue the Husband; 
but Equity will Cutler fuch Perfons to Hand in the Place of thofe of whom fucb Neceffaries were 
bought. 




•accordingly lays out the Money, that the Peribn who 
lent the Money, has no Remedy to recover it againft the 
Hufband ; and this was agreed to be a fettled Diftinftion 
in Scott and Manby ’s Cafe, and other Cafes; and 
therefore the Plaintiff, who in this Cafe had fupplied the 
Woman with Money in her Neceffities, and now brought 
his Bill againft the Executors of the Hufband, for a 
Difcovery of Afters* and a Satisfa&ion thereput of his 
Debt, could have no Relief on that Head/ though the 
ufmoft unkind and cruel Ufage of the! Hufband was 
proved; and that the Money lent was actually laid out 
and applied for Neceffaries ; but yet the Mafter of the 
Rolls faid, the Plaintiff lhould ftand in the Place of 
thole Iradelmen, who had fupplied the Wife with Ne¬ 
ceffaries, and be let into a Satisfaction for fo much as 
he could prove to have been advanced or delivered ro her 
by them, as Neceffaries, as they themfelves lhould have 
been, if they had been Plaintiffs, but for nothing 
more. 


Lady Pier point verfus Lord Cheney. Cafe3I? ' 


T HE Duke of Kingflon, on the Marriage of his^J®^^ 
Son the Lord Kingflon, fettles Lands to the Value nage, fettles 
of about 900 /. per Ann. to the Ufe of himfelf for hhnfeif for 
Life, Remainder to his Son the Lord Kingflon for Life, 
Remainder to Truftees for 500 Years, with Remainder 
to the firft and other Sons of that Marriage, and the iminder t« 
Term is declared to be, that in Cafe there lhould be but ? 5 nfar 
one Daughter, then Ihe to have 10600/. for her 
tion; and if there lhould, be two or more Daughters, Daughters, 
they to have 20000 /. to be equally divided between or Marriage, 
them, and to be paid at their refpe&ive Ages of 21 Years, ™ h n ™ a £~ 
or Days of Marriage, which lhould firft happen; and in ^ m . 
the mean Time, to have for their Maintenance 300 /. per me nee, after 
Ann. ’till their Ages of 12 Years, equally between them,& s 0 b^ h . 

£ rr The Son has 

6 anU ,Mie a Son 

and a Daugh¬ 
ter, ancf dies: Whether the Daughter ihall have a Maintenance out of this Revrruonary Term ta 
the life Time of her Grandfather ? 
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and from thence, ’till their Ages of 21, or Marriage, 400 l: 
per Ann. equally between them, the faid yearly Main¬ 
tenances to be paid at the four moft ufual Feafts in the 
Year, the firft Payment thereof to begin, and be made 
at fuch of the {aid Feafts as ftiould firft and next happen 
after the Death of the faid Duke of Kingflon , and Lord 
Kingfton , or either of them; the Lord Kingflon had 
Iflue a Sop the Lord Dorchefter , and alfo a Daughter, 
and then die4- 

And now this Bill was brought in the Life Time l of 
the Duke, to lubjeft this Term in Remainder, to the 
railing the 300 /. per Ann. for the Daughter’s Mainte¬ 
nance, ’till 12, and for the railing the 400 /. per Ann. 
from thenceforth, ’till the Portion became payable ; and 
that this might be done by a Mortgage of the Term, 
the Direction being, that it Ihould be raifed out of the 
Rents and Profits, which would, according to the Con- 
ftru&ions in Equity in like Cafes, amount to a Dire&ion 
for the Sale or Mortgage thereof, if neceflary; and for 
this were cited thefe Cafes of Gerrard and Wright , Cotton 
and Cotton , Corbett and Maidwell , and other Oales, where 
Reverlionary Terms had been decreed to be fold or mort¬ 
gaged for railing Portions, even in the Father’s Life Time, 

. where the Time of Payment was come. 

But this was oppofed, and laid, ifl. That no fuch 
Dire&ion had ever yet been given for the railing of 
Maintenances only, whatever had been done as to the 
Portion itfelfi idly, That none would advance any 
Money on fuch a Reverlionary Term, where the Rents 
could not be immediately Subject to anfwer the Intereft ; 
or if it could be raifed, yetythe Intereft would fo far 
eat into the Profits of the Eftate, that it would not be 
Sufficient to raife the Portion itfeLf when it became due; 

My Ijoi^ Chancellor {aid, he was of the lame Opinion 
with thofe who had {at in that Court before him, that 
it whs hard to extend the Conftrudion on thefe Settle¬ 
ments to the Sale or Mortgage of fuch a Reverlionary 
Intereft; and that in Settlements drawn with Skill, there 
a. was 
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always a Rcftriflion that it fhould not be done 'till 
the Term commenced in Poffeflion; but fince, there was 
no Reftri&ion in the prefent Cafe; and yet this was only 
for railing the Maintenance, and not the Portion itfelf, 
which might, by fubjefting the Term to an immediate 
Mortgage or Sale, be in Danger of being very much 
leffened or funk ; he fent it to a Mafter to enquire and 
flate the Value of the Eftate, and then to refer to the 
Court for farther Dire&ions. 
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Bromfielf verfus Wytherley. Cafe 314. 

"I N this Cafe a Difference was taken by my Lord Chan - An Executor 
cg Uor y that if an Executor or Truftee of Money, 
places it out in the Funds, or on other Security, whereby 
he gains confiderably, that he Jhall have the whole Bene- out Aloney 
fit thereof to himfelf, in rcfpe£f of the Hazard he run fcaiuniiey 
of being a confiderable Lofer thereby, which he muft' 25 ? 
have born; but if fuch Truftee or Executor were an In- 
folvent Perfon at the Time of placing our fuch Truft of oue who 
Money, there the Ceftui que Truft ftiall have the whole giheum- 
Benefit gained thereby, as he only could have bom the ™ nces ' 
I-ofs thereof, if any had happened; the Truftee or Exe¬ 
cutor, by Reafon of his Infolvency being incapable thereof, 
and confequently running no Hazard at all. 

Babington verfus Greenwood & Ux 1 . Cafe 

T H E Plaintiff’s Father being a Freeman of London , a Freeman 
and having no Real, but only a Perfonal Eftate, his Intermar- 
ftoes by Articles in 1694, on his Marriage with Frances StiEs 
his‘Wife, now the Wife of the Defendant, in Confidera-jo^^- 
tion of 1500 l Portion, to be paid to the Truftees, Portion, 
covenant within two Years after the Marriage, to pay Jjj}. 
•15007. to the Truftees; and his Wife's Father cove- 
nants likewife within the feme Time to pay them 1500/. Y e “ s , af,er 

*■ J ' r the Marriage 

IOr ! in a Purthale 
of Lands, 

and Settled on the Husband lor Life, Remainder to the Wife for Life, in lien and bar of her Dowe* 
foiature, Remainder to their Iffue j this is no Bar of the Wife’s Cuitomary Share. 
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for his Daughter’s Portion, which two Sums maki,i»£ 
3000 L are directed to be laid out in the Purchafe of 
Lands, to be fettled on the Huiband for Life, Remainder 
to Truftees during his Life, to preferve Contingent Remain¬ 
ders, Remainder to the Wife for Life, for her Jointure, and 
in Bar of Dower; Remainder to fuchChild or Children to 
be begotten between them, by fuch Proportions, and in 
fuch Manner as he by Writing or Writings attefted by three 
or more Witneffes ftiould dire£t; and for want of fuch 
Dire&ion to fuch Child or Children, equally to be divided 
between them, and their Heirs; and for want of fuch 
Child or Children, to his own right Heirs. The Marriage 
takes Efieft, the two Plaintiffs are the only Iffue of that 
Marriage; the Hufband in 1703, by Will deviles 3000/. 
apiece to the Plaintiffs; to be paid at 21; and taking 
Notice of his Marriage Articles, and that a Purchafe and 
Settlement had been made purfuant thereto; he confirms 
that Settlement, and devifes the fame Lands to his Wife 
according to the Settlement, for Life, and after her 
Death to his Children the Plaintiffs; and gives the Re- 
fidue of his Perfonal Eftate, except his Plate and Furni¬ 
ture, to the Plaintiffs, for their Lives, and in Cafe of 
their Deaths, to his Wife the Defendant, whom he 
' makes Executrix, and dies; the Wife after his Death 
proved the Will, and gave Security to the Chamberlain of 
London for 5649 /. 9 s. 7 d. being the Surplus of his 
Perfonal Eftate; and now the Plaintiffs having attained 
their full Age, being about 13 Years after the Teftator’s 
Death, brought this Bill againft the Defendant and his 
Wife, who was the Widow and Executrix of the Plain¬ 
tiff’s Father, for an Account of his Perfonal Eftate, and 
to have their feveral Legacies paid them; the Defen¬ 
dants by Anfwer infilled, that the Huiband, the Plain¬ 
tiffs Father, being a Freeman of London, ihe was intitled 
to her Third Part, as his Widow, by the Cuftom, and 
whether ihe ihould be allowed it or not, was the prin- 
pal Point. 


2 


For 
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or the Plaintiffs it was argued, that the Hufband 
oeing a Freeman of London at the Time of his making 
this Settlement) rauft be fuppofed to have in his View, 
and under his Confideration the making of fuch Settle¬ 
ment as a Freeman could make, which conlidered as fuch, 
could be only of his Perfonal Eftate; and with Regard 
to the Influence he muft be fuppofed to know the 
Cuftom would have over it at his Death, when the Set¬ 
tlement on his Wife was to take Place; that this was the 
ftfonger, in Regard it did not appear, that he had any 
Real Eftate whatfoever at the making this Settlement ; 
and therefore it was fo far a diminution and lcflening of 
his Perfonal Eftate, to make this Provifion lor his Wife, 
which ought to be looked upon as a compounding with 
her for any Cuftomary Share thereout; and it was faid, 
that this differed in that Refpedl from the Cafe of Atkins 
and Water[on, where it appeared, that the Husband at 
the Time of the Marriage had a Real Eftate, and made 
a Settlement thereof on his Wife, and therefore, there 
nothing was taken out of his Perfonal Eftate, as there is in 
this Cafe, and cited the Cafe of Hancock and Hancock , where 
a Man covenanted to lay out a Sum of Money in the 
Purchafc of Lands to be fettled on his Wife for her 
Jointure, and in bar of Dower; arid after the Marriage, 
he purchafed a Leafehold Eftate only, and fettled it ac¬ 
cordingly, and this was decreed, and afterwards affirmed 
on a Rehearing to be a Ear of the Wife’s Cuftomary 
Share. 

But it was argued on the other Side, that this Settle¬ 
ment was only, that the Wife might be Jure of Jbme 
Provifion in all Events ; that the Cuftom did not operate 
on the Perfonal Eftate, 'till the Freeman’s Death ; that if 
he fhould the very Day before his Death have laid out his 
whole Perfonal Eftate in the Purchafc of Lands and de¬ 
clare exprefly, that it was to prevent the Cuftom opera¬ 
ting upon it, that in that Cafe the Wife would be without 
Remedy: that therefore fince it continued Perfonal 

6 L Eilaie 
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Eftate to the Time of his Death, (he ought to have'^hc 
Benefit of it; that immediately upon thefe Articles tBe 
Money was to be fo far looked upon as Land, that it 
muft go to the Wife and Ifliie accordingly; that if a 
Purchafe had not been made, they might have brought 
a Bill in this Court to have compelled it, that it was no 
Ways relative to the Perfonal Eftate, and therefore could 
!)e no Bar to any Share coming out of the Perfonal 
Eftate; that it might as well be pretended to be a Bar 
of the Share on the Statute of Diftributions, if the 
Hufband fhould die Inteftate, where he was not a Free¬ 
man ; that Real and Perfonal Eftate were of two dif¬ 
ferent Kinds, and a Provifion out of one had no Rela¬ 
tion to the other ; that in the Cafe of Atkins and Water - 
Jon it was clearly decreed to be no Bar; and tho’ that 
was a Settlement of Lands, that could make no Diffe¬ 
rence ; for the Money in this Cafe, as foon as the Arti- 
ticles were executed, was to be looked on as Land too; 
and Mr. Vernon cited a Cafe of Platt and Stanton, where 
it was decreed by my Lord Chancellor Cowper in Mich . 
Term 1717; that a Provifion for a Child on her Mar¬ 
riage by a Freeman, was no Bar to any future Share (he 
might be intitled to by the Cuttom, no more than it 
would be to her taking by Defcent, or Devife. 

Lord Chancellor was clear of this Opinion, that from 
the Time of the Articles, the Money was a Debt which 
the Huftr.nd was obliged to pay, that it was no Part 
of his Perfonal Eftate from that Time, but muft be 
looked upon as Land, and then it could be no Bar of 
her Cuftomary Share of the Perfonal Eftate, that the 
Cuftom did not operate at all ’till the Party’s Death ; 
and then whatever Perfonal Eftate was left, was to go 
according to it. 

There was another Point in this Cafe, Whether the 
Wife lhould take any Benefit at all by the Will, fince 
now fhe thinks fit to claim by the Cuftom; and a Cafe 
of Langflon verfus Langjlon was cited, that fhe ought 

3 not. 



In Curia Cancellaria. 


509 


ttoft that fhe ought wholly to adhere to the Will, or 
wfiolly to the Cuftom. 

But my Lord Chancellor feemed to be clear, that if 
the Will no Ways interfered with the Cuftom, but 
that there was fufficient, over and above what was given 
to the Wife, to anfwer her Cuftomary Part, and the 
Children’s, that Ihe might well take, for he might give 
his own Teftamentary Part, as he thought fit, and to 
fay, that the Wife fhould be excluded in that Cafe from 
taking any Part of the Teftamentary Share devifed to 
her, would be to fay, that he had a Power of difpofing 
a Third Part to any Body, provided it were not to his 
Wife and Children, which would be abfurd and mon- 
ftrous; but it being urged, that there were abundance 
of Precedents to the contrary, it was directed, that 
they fhould be fearched before any Determination given 
on this Point, and yet it feems not at all unreafonabie, 
that the Wife having in all Events fecured herfelf of a 
Provifion, and of a Provifion too out of the Perfonai 
Eftate, and that before Marriage, in Refpe£t of which 
the Husband is bound, fo that whatever Accidents or 
Misfortunes befal him, he has no Power or Controul 
over that, not for the Payment of Debts, Provifion for 
Children, or any other Emergency whatfoever ; that 
upon thefe Confiderations, the reft of the Perfonai fi¬ 
liate fhould be looked upon to be entirely free and 
exempt from the Cuftom, and the rather, for that if a 
Man before Marriage fettles a Jointure out of Lands, 
be it never fo fmall, it will totally bar the Wife to 
rlaim any further Jointure, or to have Dower out of 
her Husband’s Eftate, tho' it Ihould be increafed to 
many Thoufands a Year at his Death, and why, there- 
fore, fhould not this Provifion out of the Perfonai 
Eftate bar her likewife to claim any further Share 
.thereout. 

Note, It came on after, on the Matter’s Report, when 
the Lord Chancellor decreed the Teftamentary Third to 
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go towards the making up the Plaintiffs, their Legacies 
3000 l. apiece, by Virtue of the Devife of the Reti- 
iuum to them; but decreed the Plate and Furniture 
to the "Wife, by Virtue of the faid Will, tho* fhe had 
reje&ed the faid Will as to her Cuftomary Share, which 
was compared to Fox cont’ Edmondjon, where in fuch 
Cafe lhe was even debarred of any Freehold Eftate 
given her by the faid Will, and fo Kiljon cont* Kilfon , 
and other Cafes. 3 
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Coleman verfus Wince. 


Cafe 316. 

7 February. 
In Court Ld 

T H E principal Queftion in this Cafe was, Whether 
on a Bill brought by the Purchafor of Lands from 
the Heir at Law of the Mortgagor to redeem the Mort- after throws 
gagee, could retain a Bond Debt of the Mortgagor to 
his Mortgagee, fo as to oblige the Purchafor to pay both, g£* °jj e 
before he redeemed, as without Queftion he might have Aiineeof the 
done upon fuch a Bill brought by the Heir at Law of MoJtgago* e 
the Mortgagor before any Sale made. »ply tSh 

the Mortgage Money and the Bond Debt. 


And it was argued, that he might, becaufe the Pur¬ 
chafor deriving under the Heir, and ftanding in his 
Place could not be in a better Condition than he himfelf 
would have been, if he had been Plaintiff* and had 
brought this Bill; and efpccially fince, by the Statute againft 
fraudulent Devifes, the Creditor is at Liberty to follow 
the Lands in the Hands of the Devifee, as well as 
againft the Heir himfelf, and the Alienation in this Cafe 
was meerly voluntary, and the Mortgage forfeited at 
Law. 


But it was held by my Lord Chancellor , and decreed 
accordingly, that the Alienee of the Heir might redeem 
the Mortgage, without paying the Bond Debt; for tho* 
it is true, that the Heir muft have paid both in fuch a 
Cafe, yet the Reafon of that is, becaufe the Heir is ex¬ 
prefly bound, and it is his own Debt, fo that the A&ion 
upon the Bond is brought againft him in the debet and 
dctinct; and tho* by the Civil Law he may fubftitute 
the Lands which he had by Defcent, in Difcharge of 
his Perfon, yet he may, if he thinks fit, difpofe of 
thofe Lands, and make his Perfon liable; but by our 
Law, before the Statute if Riens per Defcent were pleaded, 
the Plaintiff could only reply, that he had Affets by 
Defcent, at the Time of the Writ purchafed; for if he 
had difpofed of them before, the Plaintiff had no 
Remedy; but now by the Statute, the Plaintiff may 
reply, that he had Affets by Defcent before the Writ 
purchafed at fuch a Time, and if found for him, he 
Ihall have Execution in Value againft the Heir, which 
before he could not have; but he can no more follow 
the Lands in the Hands of the Alienee, than he can the 
Goods in the Hands of the Vendee of the Executor, for 
the Perfon of the Heir is Debtor, and not the Lands, 
and confequently the Lands in the Hands of the Alienee 
can be charged with nothing but what is an immediate 
Lien thereon, which the Bond is not; tho’ the Lands in 
the Hands of the Heir himfelf Ihall be liable in this Cafe, 
to pay both the Bond and Mortgage, on a Bill brought 
by the Heir for a Redemption. 

So if a Man poffeffed of a Term for Years, mortgages 
it, and dies indebted to the Mortgagee in a Bond Debt; 
if the Executor brings a Bill to redeem, he muft pay 
both, becaufe the Equity of Redemption of the Term is 
Affets in his Hands; but if he alien the Equity of Re¬ 
demption of this Term, tho’ he Ihall be anfwerable for 
the Value, as it is fo far a Devaftavit; yet the Purchafor 
Ihall be charged with no more than was immediately 
3 borrowed 
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borrowed upon it; and it was alfo held in this Cafe, that 
the Bond Creditor of the Heir himfelf ihall be pre¬ 
ferred before a Bond Creditor of his Anceftor, after 
fuch Alienation made, whether it were voluntary, or 
for a valuable Conlideration. 


Termino Pafchse, 

1719 - 

In Curia Cancellarik 


Hawkins verfus Turner. 

I N this Cafe it was agreed, that a Bond given to refign 
on Requell, Ihould not be made Ufe of to tum out 
the Incumbent, unlefs for Non-Refidence, or fome great 
Mifdemeanor; nor would the Ordinary accept of a Re- 
iignation offered by the Incumbent, without fome fuch 
Caufe Ihown; but if the Patron-made Ufe of the Bond 
to extort Money from the Incumbent, without fome 
fuch Caufe Ihown, this Court would grant an Injun&ion; 
. and a Cafe of one Sands of Gloucefier/hire was cited, 
and alfo of Wood and Lumly, before Mr. Juftice Blencon ?, 
lately in the Abfence of the Chancellor , where, tho* the 
Patron had taken a Bond to reiign, when his Son 

Ihould 


Cafe 517. 

May 4. 

In Court Ld 
Macclesfield. 
Tho’ Bonds 
of Refigna- 
tion arc not 
prohibited by 
Law 5 yet if 
they arcmade 
Ufe of to ex* 
tort Money 
from the In¬ 
cumbent, or 
to turn him 
out for any 
Thing but ill 
Behaviour, 
or Immorali¬ 
ty, Equity 
will giant an 
Injunction a- 
gainft them- 


514 Terming Pafcha, 1719. t . 

fhould be in Orders, and qualified; yet having made 
an ill Ufe of the Bond fome Time before, the Court 
would not fuffer him to proceed upon it at Law, tho* 
they feemed all to agree, that thefe Bonds were not pro¬ 
hibited by the Law, fo far as they were made Ufe of, 
only to keep the Incumbent to Refidence and good Beha¬ 
viour, and to difeourage Immorality. 


Cafe 918. 


Lands de¬ 
viled to one 
in Fee, and 
afterwards 
mortgaged 
to the lame 
l'crfon, is a 
Revocation 
in tot a ; but 
if mortgaged 
to a Stranger 
a Revocation 

tjuujd 1 lie 
Mortgage 
only. 


Harknefs verfus Bayley. 

micfwd Bayley being poTeffed by Way of Mortgage 
^ of the Remainder of a forfeited Term for 2000 
Years, of Lands in Norfolk , by his Will in 1675, devifes 
15 co /. apiece to his three younger Children, and the 
like Sum to the Child his Wife was then enlient with ; 
and if any of his Children died before 18, or Marriage, 
their Shares to go to the Survivors or Survivor of them, 
and gave the Refidue of his Eftate alter the Payment of 
bis Debts and Legacies, to his Wile Prifcilta 9 and made 
her lole Executrix, and died; his Wife wa« afterwards de¬ 
livered of a Daughter, who together with two of the 
other three Children, all died under Eighteen, and un¬ 
married, and the Defendant was the only furviving 
Daughter. 

Pr.jcilia the Mother, after her Hufband’s Death Pur- 
chafes the Inheritance and Equity of Redemption of 
thefe Lands, in the Name of William Bayley her Son, in 
Truft for her and her Heirs; and this Inheritance was 
afterwards convey’d to another, in Truft for the Mother 
and her Heirs, who afterwards took a Conveyance of 
the Inheritance to berfelf, by which the Inheritance 
feemed to be merged; then the Mother makes her Will, 
6th of June 1710, and thereby devifes thefe Lands to 
the Defendant her Daughter, and her Heirs; and after¬ 
wards for fecuring 4000/. to the Defendant, wherein 
fhe flood indebted to her, for her own, and her three 
Sifters Legacies, and Intereft, and wherewith thofe 
3 Lands 
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Lands by the Father’s Will were chargeable in the Mo¬ 
ther’s Hands; the Mother, together with her Son William 
Bayley^ join in a Mortgage of thefe Lands to the Defen¬ 
dant the Daughter for 500 Years, with a Provifo to be 
void, on Payment of 100 /. per Ann . to the Daughter, 
duringjier Mother’s Life, and the 4000 /. and Intereft 
within three Months after her Death. 

The Defendant the Daughter never executed this 
Mortgage, or any Counterpart thereof; this Mortgage 
was made the 29th of September 1711, and the Mother 
died the 18th of March 1712, William Bayley the Bro¬ 
ther, being indebted to the Plaintiffs in feveral Sums of 
Money due to them by Bonds, makes his Will, and 
thereby devifes all his Real and Perfbnal Eftate, after his 
Debts paid, to the Defendant his Sifter, and her Heirs 
and Affigns for ever, and there being a Deficiency of Per- 
fonal Affets to fatisfy their Debts, 

The Plaintiffs brought this Bill to fubjedt thefe Lands 
to a Sale, for Satisfa&ion of their Debts, and the only 
Queftion was. Whether this Mortgage for 500 Years to 
the Daughter, were a Revocation of the Devife thereof 
in Fee to her, by her Mother’s Will ? For if fo, then the 
Inheritance and Equity of Redemption fubjeft to that 
Mortgage defeended to William Bayley , and by confe- 
quence was well fubjefted by his Will to the Payment 
of his Debts j or if this Mortgage fhould only be a Re¬ 
vocation quoad the Term Mortgage, and the inheritance 
and Equity of Redemption continue well devifed to the 
Daughter, by her Mother’s Will, as it was urged it 
ought j and that the Mother’s Intention in making this 
Mortgage to her, was only with Defign to fecure the 
4000 /. fhe flood indebted to her, not to revoke the 
Devife thereof to her in Fee. 

But it was decreed to be a Revocation of the Devife in 
' Fee, being made to fome Perion, and therefore Incon- 
fiftent with the Devife, as Cro . Car. 49. Cook and Bul¬ 
lock's Cafe, tho’ agreed, if the Mortgage had been made 

fi N to 
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to a Stranger, it had only been a Revocation quoad the 
Mortgage, and the Defendant was decreed to account fo* 
the ProHts from her Mother’s Death. 


f a , fe ”?•, Duke of Bolton verfus Deane. , 

In Court Ltl Jr 

a LeHor fuf- T N this Cafe a Leafe had been made by fome or the 
fre to liold* J Duke’s Anceftors, under whom he claimed, to one 
after^th? J* mes Deane, for the Life of himfelf, and of Anne 
Ud % id de i anc ^ Miwbctb his two Daughters, and the Life of ' the 
quity won’t longer liver of them; upon Deane 1 s Intermarriage with 
Tenant *10 the Defendant his fccond Wife, thefe Lands were fettled 
rhe C jvfefiif ,r on her by Way of Jointure for her Life, and they 
Profits, uniefi had Iflue a Daughter, who was likewife named Elizabeth; 
was hundred then James Deane died, and afterwards his two Daugh- 
byFxaud'tu* ter? > being the two remaining Lives in the Leafe, died 
fome extra- likewife, whereby in ftri&nefs of Law that Leafe was 
ddew. ry Ac at an End ; but there being ftill a Daughter named Eliza¬ 
beth alive, the Duke’s Anceftors, or the Duke, made no 
Entry, but concluded the Leafe was ftill fubfifting, and 
the Defendant had held thefe Lands under this mifta- 
ken Title for feveral Years; but now, very lately, upon 
an Infpe£Hon into the Leafe, the Miftake being difeo- 
' vered, the Defendant acquainted the Duke with it, and 
he had Pofleflion delivered to him, and now brought 
this Bill for an Account of the Rents and Profits from 
the Time of the Determination of the Leafe. 

Lord Chancellor was clear of Opinion, that where one 
has Title of Entry, and negle&s to enter, or to bring his 
Eje£hnent, but fleeps upon it for feveral Years; that as 
he has no Remedy at Law for the Mefhe Profits, fo 
neither has he in Equity, for it was his own Fault he 
did not enter, and he (nail never come into a Court of 
Equity for Relief againft his own Negligence, or to 
make the Tenant in Pofleftion, who held oyer his Leafe, 
to be but his Bailiff or Steward, whether he will or not; 
but in the prefent Cafe, by Reaion of. this Circumftance 
^ of 


fo^th 


N this Cafe a Leafe had been made by fome'of the 
Duke’s Anceftors, under whom he claimed, to one 
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of both Daughters being of the lame Name, and the 
Miftake confequent thereupon, the Defendant was de¬ 
creed to Account for the Mefne Profits from the Time 
of the Expiration of the Leafe, and fo it would be 
.where any Fraud had been ufed to conceal the Title 
froh^ th e Leffor, or in Cafe of an Infant; but other- 
wife generally, where the Party has no Remedy at 
Law, he fhall have no Relief in Equity for the Mefne 
Profits, but from the Time of an Entry made. Which 
he at his Peril ought to have taken Care of fo foon as 
his Title began. 
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caie 320. Lockey verfiis Lockey. 

In Couit Ld 

An "baSt' TN this Cafe my Lord Chancellor was clear of Opi- 
waiwS? 5 1 nion, that where one receives the Profits of an In* 
Years after he fant’s Eftate, and fix Years after his coming of Age he 
1?TTmudf brings a Bill for an Account, that the Strtute of Limi- 
Statuteofili- tations is a Bar to fuch Suit, as it would be to an Aftion 
fombrin Account at Common Law; for this Receipt of the 
ing" Bnuor Profits of an Infant’s Eftate, is not fuch a Truft, as 
SfiST- being a Creature of a Court of Equity, the Statute (hall 
A^tion°of an be no ^ ar t0 » ^ or m ^bt have had his A&ion of Ac- 
Accoum at count againft him at Law, and therefore no Neceffity to 
conunon CQme ; nt0 jjjjg Court for the Account; but the Reafon 

why fuch Bills are brought here, is from the Nature of 
the Demand, that they might ha\e the Difcovery of 
Books, Papers, and the Parties Oath, for the more eafy 
taking of the Account, which they cannot fo well do 
at Law; but if the Infant lies by for fix Years, after he 
comes of Age, as he is barred of his A&ion of Account 
at Law, fo fhall he be of his Remedy in this Court; and 
there is no Sort of Difference in Reafon between the 
two Cafes. 


2 


Another 



Another Point was. Whether an Agreement not in J" nt A ^ 0 e .‘ 
Writing being executed on one Part, and an Enjoyment not ia Wri- 
accordingly, whether this could be fo far impeached as 
to lay the Party open to an Account for the Profits he 
i»d received Under this Enjoyment j and the Court was accordingly, 
cleakjjf Opinion he fhould not, for this wotlld be much deftroy or a- 
harder than fetting afide the Agreement at firil for want ™ 
of Writing, which yet, if executed on one Part, had been 
always looked upon io far conclufive, as to induce the Court cudon. 
to decree an Execution on the other Part, not to deftroy or 


avoid the Agreement, fo far as it was already carried into 
Execution ; and therefore in Leiccfter and Foxcroft , could 
the Party who had built upon the Ground, if he had 


enjoy’d the Houfes for feveral Years have been liable as a 
wrong Doer, to account for the Rents and Profits, for 


want of the Agreement’s being reduced into Writing, 
moft certainly he fhould not. 
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cafe 3 2t. Brunfdcn verfus Stratton . 


A Settlement 
made after 
Marriage on 
the Wile and 
Children, 
purfuam to 
Articles en- 
tred into pre¬ 
vious to the 
Marriage, 
thn’ not ex¬ 
actly agfee- 
i'ng with 
them, not 
voluntary nor 
fraudulent a- 
gainil Bond 
Creditors. 


O N the Marriage of the Defendant, her intended 
Husband being under Age, and fo incapable of 
making a Settlement, the Wife’s Father gave a Bond for 
the Payment of 1500 /. on his making a fuitablc Join¬ 
ture-Settlement on her, without taking any Notice what- 
foever of the Iffue; the Marriage took Effect, and the 
Husband fomc Years after, on Payment of the 1500/. 
made a Settlement of 147 l. per Ann. or thereabouts, on 
himfelf for Life, Remainder to his Wife for Life, for 
her Jointure, with Remainder to their firft and other 
Sons, in the ufual Form; the Plaintiffs were Bond Cre¬ 


ditors of the Husband ; and now after his Death brought 
this Bill againft the Wife and Children, to fet afidc this Set¬ 
tlement, on Pretence the fame was voluntary and frau¬ 
dulent, being made after Marriage, efpecially as to the 
Children, for whom no Provifion appeared to be made 
on the Treaty, previous to the Marriage, and that there¬ 
fore the Plaintiffs ought to be let in for a Satisfaction of 
their Debts. 


But the Maftcr of the Rolls was clear in Opinion, 
that this was no fraudulent or voluntary Settlement, 
3 being 
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being but adequate to the Wife’s Fortune, and that the 
Words of the Bond were capable of fuch a Conftru&ion, 
for that a Jointure Settlement muft be intended a Settle¬ 
ment in the Common Form, to thclflue, and a Jointure 
fqr the Wife. 

And Mr. Vernon faid, there could be little Doubt of 
this, hnce the Cafe of Parfowe and Weedon , Trin. 1718, 
where it was held, that tho’ fince the Statute againft frau¬ 
dulent Devifes, a Man could not by Will Dcvife his 
Eftate to defeat his Bond Creditors, yet any Settlement 
or Difpofition he (hould make in his Life Time, whether 
voluntary or not voluntary, would be good againft Bond 
Creditors; for that was not provided againft by the Sta¬ 
tute, which only took Care to fccuie fuch Creditors 
againft any Jmpofition, which might be fuppofed in a 
Man’s laft Sicknefs; but if he gave away his Eftate in 
his Life Time, this prevented the Defcent of fo much 
to the Heir, and confequently took away their Remedy 
againft him, who was only liable in Refpefl: of the 
Lands deicended; and a Bond was no Lien wh itfoever 
on the Lands in his own Hands; and if he might give 
tfiem away to a Stranger, much Icls can this Settlement 
on his Wife and Children be deemed voluntary or frau¬ 
dulent, as to luch Creditors, tho’ he faid, that ’till that 
Jgfolution, he Ihould have been of another Opinion; 
and that fuch a Difpofition had been held fraudulent 
againft Creditors, in the Cafe of Templeman and Beke 
tried before my Lord Chief Jufticc Holt, fo the Plaintiff’s 
Bill was difmifted in this Cafe. 

Jt was likewife faid by Mr. Vernon , that before my 
Lord Nottingham’s Time, it was held, that where Lands 
were deviled to be fold for the Payment of Debts and Le¬ 
gacies, that both Ihould be paid PariPaffn, but he held that 
the Debts ought to have a Preference, for rhar, as he faid, 
he would not make a Man Sin in his Grave, and fo it has 
been held fince, that the Debts in fuch Cafe ftiall have a 
Preference in Payment. 


lurton 
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Cafe 322. 


Turton verfus Bcnfon. 


A Rond ob¬ 
tained in 
J-rniul of 3 
Marriage 
Agreement, 
tho’ after¬ 
wards ailign- 
ed to a Cre¬ 
ditor for a 
jull Debt, 
llmll lx: fet 
alide iu E- 
tjuity. 


T his was an Appeal from the Rolls, and was 
but this: The Plaintiff on his Marriage with \jfct 
Daughter of Mr. Binjon, was to have 300c /. Ftirtfane; 
but the Plaintiff's Mother being living, fo that he could 
make no Settlement without her Concurrence, fhe in 
Confideration of the Marriage and Portion joined in 
making a Settlement adequate to the Fortune ; but before 
the Marriage Mr. Benfon expreffing his Inability to give 
fuch a Fortune with his Daughter, having other Children 
to provide for; Mr. Turton and he came to an Agree¬ 
ment between thcmfelves, that to induce the Mother to 
join in making the Settlement, the Portion fhould be 
mentioned to be 3000 /. but that Turton fhould give him 
a Bond to pay him back 1000/. of it at the End of 
feven Years; and that in the mean Time he fhould have 


it without Intereft; and accordingly a Bond was given 
the 29th of July 1710, and then the Settlement was 
made, and the Marriage proceeded before the End of the 
feven Years. Mr. Benfon became greatly indebted to the 
Amount of 10 or 12000 /. and then died, and the De¬ 
fendant his Widow took out Adminiftration, and enter’d 
into an Agreement with feveral of the Creditors for 
Ailigruent of this Bond amongft other Securities, towards 
Satisfaction of their Debts; and it appeared plainly in the 
Caufe, that Mr. Turton was privy to, and knew of this 
Ailignmcnt; but now brought this Bill, to be relieved 
againft the Bond, and to have it delivered up as obtained 
from him in Fraud of the Marriage Contract; and after 
the Treaty had been agreed to, and a fuitable Settlement 
provided for the Lady. 

The Creditors who had obtained the Alignment of 
this Bond, they likewife brought their Bill to have the 
Agreement executed, and that they might be at Liberty 
to proceed in the Name of the Adminiftratrix, for Re¬ 
covery of the Money due on this Bond, and infixed, 
3 ~ ~ that 
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that wftjtover Confideration the Bond might have had, 
whilft it continued in Mr. Benfoits Hands, or in the 
Hands of his Reprefentative, yet now being affigned to 
them, and they being juft and honeft Creditors* ought 
to have the Benefit of it; that whatever Fraud may be 
fujfrpofed in the obtaining of it* yet it being now affigned 
to tnelh on fo juft and valuable a Confideration as the 
Payment of their Debts, that had purged the Fraud* and 
would make good the Affignmenr. 

That tho’ the legal Intereft in this Bond could not 
be affigned to them, being a Chofe in A&ion, yet by the 
Aifignment the Adminiftratrix was become a Truftee in 
Equity for them, and therefore they ought to be at 
Liberty to make Ufe of their Truftees Name at Law 
for Recovery of the Money due thereon; and it was 
likened to the Cafe, where a Man purchafes an Eftate of 
A to which ft. has Right, and he has Notice of it, this 
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Notice will afFe£fc his Purchafe, notwithftanding any Con¬ 
veyance ; but if he after fells this Eftate to another Per- 
fon, who has no Notice of ft’s Right, this fecond Pur- 
chafor without Notice fhall not be affe&ed by it; but 
B. muft take his Remedy as weil as he can againft A. 
but to make that Cafe more dire£tly applicable to the 
prefent Cafe, it was urged farther, that if the firft Pur- 
chafor had fold it to the fecond, and only given him a 
'©feclaration of Truft, fo that the legal Eftate continued 
ftill in him, yet it was (aid there was no Cafe could be 
produced, wherein Relief had been given againft the 
fecond Purchafor in fuch Cafe; that indeed, if the fecond 


Purchafor has a Conveyance of the legal Eftate, he has 
them both in Law and Equity, as he has no Notice* and 
this fhall prevail againft ft’s bare Equity; but even where 
there is no Conveyance, yet it was urged, that his Equity 
fhould be preferred to ft’s being without Notice. 

On the other Side it was urged, that this Bond was a 
meer Chofe in A&ion; that it was not affignable at Law; 
and that notwithftanding any Affignment, yet the legal 
Intereft and Property continued in Mr. Bcnfon and his 

6 P Repre- 
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Reprefentatives ; that therefore the Creditors cOuld not 
be in a better Condition than he himfelf was; that if 
Mr. Turton had Title to be relieved, whilft it continued 
in his Hands, the Affignment could not take it away 
from him, or make his Cafe at all the worfe; and***!" 
Cafe was put by Mr. Vernon , where a Man agjg@fl to 
fell his Copyhold Lands, and made a Surrender out of 
Court for that Purpofe; but the Surrender not being 
prefented within the Year, according to the Cuftom, t be¬ 
came ineffeftual; and in the mean Time, the Perfon 
who fold becoming a Bankrupt, his Creditors infifttd, 
that for want of an effectual Surrender, the legal Eftate 
continued in the Bankrupt, and therefore ought to be 
fubje£f to their Debts; and the rather, for that they 
being juft Creditors, as well as the Purchafor, had the 
Advantage of Weight on their Side, by having the legal 
Eftate; but on a Hearing and Rehearing by Lord 
Chancellor Confer, it was decreed, that the Creditors could 
not be in a better Condition than the Bankrupt himfelf 
was; that as he might have been compelled to have made 
good this Agreement with the Purchafor, and to have 
made an effe&ual Surrender, fo muft his Creditors, who 
ftand in his Place and derive under him. 

Lord Chancellor, Bonds of this Kind given in Fraud of 
Marriage-Contra£!s, are never to be favoured in a Coyxr 
of Equity; that the Relief fought here againft the Bond, 
is by the Party himfelf, who was privy to the Fraud, is 
nothing at all to the Pqrpofe, for fo it is in all Cafes of 
this Nature, and can be by none but the Parties con¬ 
cerned ; that here Mr. Turtons Mother was plainly im- 
pofed on to confent to join in a Settlement for 3000/. 
which, if this Bond ftiould prevail, would, fmk a third 
Parc of the Fortune; that this Fraud affected the Land 
ah initio , and the Affignment to Creditors cannot Usenet 
the Cafe, for they can be m. no better a Oonditio^ than 
the Party him&l£ who affigned' ; t£at Bond ; that,if an 
Affignment to Creditors would altbr the Cafe, it would 
entirely put an End to aR. Applications for Relief in this 
2 Court; 
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Court jShpt it would then be only to affign fuch a Bond 
as this to juft Creditors, and all would be fafe; that the 
Creditors having no Notice of the Confideration of giving 
this Bond, would not at all help them, for fuppofe the 
'Dqnd had been a good one, but Part of the Money paid, 
ancKthfn it had been affigned, as if the whole Money 
had been ftill due on it, would this affe£l the Obligor? No 
more, in this Cafe, if the Bond was liable to be fet 
alide, whilft it continued in the Obligees Hand, his Af- 
figment of it will not alter it, tho* the Affigr.ees have no 
Notice of the Nature of it; for an Alignment of a Bond 
is but an Agreement, that the Afiignee ftiall have the 
Benefit of all Money to be recovered thereon; and if 
none were due, or that the Bond were obtained on an 
unlawful Confideration, no Alignment whatfoever can 
make it better. I think the Decree at the Rolls was ex¬ 
ceeding right, let the Bond be delivered up, and a per¬ 
petual Injun&km againft it. 

Note, In this Gale were cited, i Salk, i 56, Kemp and 
Coleman , the Cafe of Duke Hamilton and Lord Mohun; 
and Mr. Vernon cited the Cafe of Redman and Redman , 
where the Bufband being confiderably indebted before 
Marriage, prevails with his Brother to give Bond for the 
Payment thereof to the feveral Creditors, and gives him 
hi?, own Bond as a counter Security; the Hufoand dies, 
and the Brother being forced to pay thefe Debts, put 
his counter Bond in Suit againft the Widow and Admi- 
niftratrix, but fhe was relieved againft it in this Court. 
Another Cafe cited by him was of Gale and Lcndo, where 
the Woman’s Fortune falling Ihort of what was expc&ed, 
and ftie being defirous the Match ftiould go on, prevails 
on her Brother to give her a Bond for fo much as was 
wanted, the Marriage proceeds, the Ha-band dies, and 
foe took out* Adminiftrarion, and put the Bond in Suit 
againft her Brother, and tho* foe herfelf was Party to 
the Fraud, yet the Brother was forced to pay the Money, 
and could have no Relief in this Court. 


Sir 
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^ 3: -' Sir George Maxwell verfus Lady Mottn- 

tacute his Wife. 

A?iuyL«d T ^ Cafe a Diftinflion was taken and agrce<Lhy 
Chancellor's the Court, that where on a Treaty for a Mapfage, 
or any other Treaty, the Parties come to an Agreement; 
but the fame is never reduced into Writing, nor any 
Propofal made for that Purpofe, fo that they rely wholly 
on their Parol Agreement; that unlefa this be exe¬ 
cuted in Part, neither Party can compel the other to a 
Specifick Performance, for that the Statute of Frauds is 
direOly in their Way ; but if there were any Agreement 
for reducing the fame into Writing, and that is prevented 
by the Fraud and Pra&ice of the other Party, that this 
Court will in fuch Cafe give Relief'; as where Inftru&ions 
are given, and Preparations made for the drawing of a 
Marriage Settlement, and before the compleating of it, 
the Woman is drawn by the A durances and Promifes of 
the Man to perform it, and after to marry him. 

So where a Man treated to lend Money on a Mortgage, 
and the Conveyance propofed, was an ahfolute Deed from 
the Mortgagor, and a Deed of Defeasance from the 
Mortgagee, and after the Mortgagee had got the Con¬ 
veyance, he refufed to execute the Defeaiance; yet my 
Lord Nottingham decreed it againft him on the Fraud 
after the Statute. 

t So where an abfolute Conveyance is made for fuch a 
Sum of Money, and the Perfon to whom it was made, 
inftead of entring and receiving the Profits, demands In- 
tereft for his Money, and has it paid him, this will be 
admitted to explain the Nature of the Conveyance, and 
a Letter has been held a fufficient Agreement in Writing, 
if it were figned by the Party, to bring it out of the 
Statute, and cited the Cafe of Leiceflcr and Foxcroft , and 
other Cafes. 
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Waodroff verfus Wickworth 06 *** 

I N this Cafe it was clearly agreed, that the Grand* The Grand¬ 
mother was next of Kin, and entitled to the Grand- SSjB £ a 
child s Perfonal Eftate, in Excluilon of the Uncles and 
Aunts ; and fo it has been before fettled in a Cafe of child’s aerfo- 
Wcljh and Duppa ; and in the Cafe of Blackborongb and Excluilon of 
Davies, i Salk, and fo was now again refolded in thejj^jjj?” 
principal Cafe. 

But whether Executors Ihould have the Surplus of the 
perfonal Eftate to their own Ufe, or in Truft for the next 
of Kin; Mr. Vernon faid nothing was at prefent more 
loofe and unfettled. 
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Cafe 325. 
At the Rolls. 
A. devifes 


Nicholls verfus Skinner. 

T H E Plaintiff's Father having four Children,' and 
being poffefTed of 2000 l in the Bank-Stock , and 
« K thei? R? k ot ^ er Pcrfonal Eftate, makes his Will, and thereby 
fpeftive Ages devifes Portions to his laid Children to be paid, and pay- 
2 > iSSS l .bk to them at their refpe&ive Ages of 21 Years, or 
SJofthfm Da y s Marriage, which Ihould firft happen; and in 
fhouid die be- Cafe any of them Ihould die before the Time of Pay- 
oTpay^em,' ment, or Ihould die without Iffue, then his or their 
“iSIffue, Share to go to the Survivors, and Survivor of them, and 
their *share*Heirs. One of them died without Iffue under Age, 
to thcSurvi- and unmarried, and the Plaintiff, who was one of the 
IoL"f S .K' furviving Brothers, and married, tho’ under Age, brought 
S"d ind« m t ^ 8 Bill for a third Part of the dead Brothers Share, 
Age, and and the Queftions were, 

without Iffue 

this, tho' a Limitation of a Perfonal Eftate, is good5 but liable to the Contingency of Survivo rship , 
'till it comes to the lalt of the four Children. 


i ft, Whether upon this Will the Devife in Cafe of 
Death without IfTue being of a Perfonal Eftate were good? 
idly. Whether admitting it were, the dead Brother's Share 
were not ftill liable to the Contingency of SurvivorJhip, 
'till it came to the laft of the four Brothers ? 

3 His 
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Hi htionOr was of Opinion, and decreed accordingly, 
that in rh^s Cafe the Limitation being to the Survivors 
and Survived of them, and his Heirs, that it could not 
be intended a dying without Iffue generally, which would 
make it void; but a dying without Iffue in fuch Man¬ 
ner, as that the Survivors or Survivor might take it,' 
whlbh muff be during their Lives, and confequently 
good/^2<//)', That it was liable to the Contingency of 
furviving, ’till it came to the laft, and confequently the 
now Plaintiff could not have his Share of the Principal 
of Kis dead Brother; but in Regard no Direction was 
given in the Will concerning the Intereft, it was decreed 
he fhould have a proportionable Part of the Intereft during 
his Life, elfe the Intereft Iikewife muft lie dead ’till it come 
to the laft, which would be very inconvenient; tho’in 
Cafes not fo circumftanced the Legatee has not been 
allowed the Arrears, or growing Intereft, for want of a 
Dire&ion in the Will concerning it; but it has fallen into 
the Refiduum of the Teftator’s Perfonal Eftate. 
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Cafe 32 6 . 


A Man who 
has been in 
Poileflion of 
a Warer- 
Courfe 60 
Years, may 
bring a Bill 
againit a 
JVVWrtjgagee, 
who t6ie- 
clofed the E- 
tjuity of Re¬ 
demption to 
be quieted in 
bis Poffeflion, 
altho’ he iud 
not eitabliih- 
ed his Right 
at Law. 


Bujb verfus Weftern. 

T H G Plaintiffs had been in Poffeffion of 'a Water 
Courfe upwards of 60 Years, the Defendant 
claimed the Land thro* which the Water-Courfe ran, by 
Virtue of a forfeited Mortgage for 100 Years, and 
which he had obtained a Decree to foreclofe; the Plain¬ 
tiff’s Title was fully proved, and the Bill was for a per¬ 
petual Injun&ion to quiet the Plaintiff’s Poffeffion, which 
the Defendant had interrupted, by making a Cut or 
Channel thro’ his own Lands, and fetting up a Sluice at 
the Mouth thereof, whereby the Water that ftiould havfe 
ran to the Plaintiff’s Water-Courfe was totally diverted 
and prevented. 

And tho’ it was obje&ed, that if the Plaintiff had 
any Damages, his Remedy was purely at Law, and that 
they ought not to come hither, ’till they had effablilhed 
their Title at Law. 

idly, That if they could, yet they ought to have 
brought thofe who had the Inheritance of the Lands 
thro’ which the Water-Courfe ran, before the Court, 
and that it was not fufficient to have only the Mortgagee. 
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, Yetthe Court decreed for the Plaintiff, and agreed it 
ufual to Lave fuch Bills in the fir ft Inftance in this Court, 
and cited Lord Jylcsford’s Cafe lately, and forte others; 
and if the Defendant would have had the Remainder- 
Man a Party, he ought in his Anfwer to have fhewn who 
that was, that he had only a Term for Years, and pray’d 
that he might have been made a Party; but this he had 
not done, but infilled on his own 'J itle under the fore- 
clofed Mortgage; and therefore that Obje&ion was over* 
ruled. 


J?1 


Duke of Dorfet verfus Seijeant Girdlcr. 0,6 3 "- 

T HIS was a Bill brought for a Commiffion to exa- * Sa" 
mine his Witnefles in Pcrpetuam rci Mcmoriatn , to S c !J,may 
eftablifti his foie Right of Fiftiery: and it was fuggefted bril *s 3 . Kil! 
in the Bill, that the Defendant pretended a foie Right of w* wiinefl* 
hifhery, and threatned to biing A&ions, and difturbthe rti MtmariaiH, 
Plaintiff when all hisWitneffes Ihould be dead. 

tho’ he has not recovered in Affirmance of it at Lav, /war, if he Is not in Polielfion* 

To this Bill the Defendant demurred, for that the 

« * »*. 

Plaintiff' had not verified his Title at Law, and there- ' 
fore had no Right to bring his Bill in the firft Inftance; 
but the Demurrer was over-ruled, and this Difference 
was taken and agreed to by the Court. 

That if one is out of Poffeilion, having only right to 
Fiftiery, Common Rent Charge; he who brings fuch 
Bill ought never to be allowed, but a Demurrer to it 
will be good, becaufe he may and ought firft to enter 
his A&ion, and eftablifti his Title at Law, other wife 
Publication not being to pafs ’till after the Death of the 
Witnefl'es (as in thole Gales it never does, without l'pc- 
cial Order of the Court) they may be guilty of the 
grofeft Perjury, and yet go unpuniftied; beiides, that the 
Party having a Remedy at Law, the other bide ought nor 
to be deprived of the Opportunity of confronting the 
Witnefles, and examining them publickly, which has 

6 R always 
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always been found the moll effectual Method fol difcg- 
vering of the Truth. / 

But if a Man is in aftual Poffeflion, and is only 
threatned with Difturbances by another, who pretends 
a Right, he has no other Way in the World to perpe¬ 
tuate the Teftimony of his Witneffes, but by fuch *a 
Bill as this is, for not being a&ually interrupted or di¬ 
fturbed, he can bring no A&ion at Law; and in fuch 
Cafe, if this Demurrer fhould be allowed, there is an 
End of all Bills to perpetuate the Teftimony of Wit- 
nefles to Wilis, and fuch like, wherein the Parties pray 
no Relief, nor ought to do, but only a Commiffion for 
the Examination of their Witneffes; and yet even in 
thefc Cafes, if the Plaintiff fhould afterwards be evi&ed 
or difturbed, thefe Difpolitions cannot be made Ufe of fo 
long as the Witneffes are living, and may be had to be 
examined before a Jury. 

But in the prelent Cafe, if the Defendant had not 
only threatned to difturb the Plaintiff, but had a finally 
difturbed him by Fifhing daily (as it was faid he did) 
he ought to have pleaded this; and that the Plaintiff 
ought therefore to feek his Remedy at Law, or if thje 
Plaintiff had fhewn in this Bill, that the Defendant had 
a&uall difturbed him by Filhing, then the Demurrer had 
been proper, but not for barely threatning. 

That here he had by his Anfwer infifted on his 
Right of Filhery, and that he hoped to prove it, and for 
feveral other Matters difclofed in his Anfwer, he infifted 
on his Right thereto, and hoped to prove it; and yet by 
his Demurrer would debar the Plaintiff from proving 
any Thing at all; and a Cafe was cited between Wynn 
and Hatty before Lord Keeper Wright, at the Inner-Temple- 
Hall, where a Bill was brought of the fame Nature 
touching a Common, and the Demurrer allowed, becaufe 
there it appeared of his own (hewing, that he was in¬ 
terrupted and difpofleffed, and therefore had his Remedy 
at Law. 

1 

Mujfell 
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Mu([ell and Cooke. 


Calc 528. 


T HE 19th of February laft, the Plaintiff agreed Chh%7La- 
with one Green the Defendants Broker, for ktir l’orsoou.. 
5cfoo /. South-Sea Stock, at 187 /. per Cent. to be deli- Stock, the* 
vered about ten Days after, and Green as the Ufage is, 
ma le an Entry of this Agreement in his Pocket Book; a L J a s® 
at the Day appointed the Plaintiff attended at the Tranf- this Agree- 
fer-Office all Day with his Money, but the Defendant Pocket-Book, 
never came, and Stock being in the mean Time conli- jh^STcT 
derably rifen, the Defendant refufed to transfer it, dllccd ilU0 
whereupon in April following the Plaintiff brought this within the 
Bill for a Specifick Performance of the Agreement, De- 01 
fendant pleaded the Statute of Frauds and Perjuries , rhat 
no Contraft can be good, unlefs reduced into Writing. 

And it was argued to be a good Plea, that if the Law- 
Makers were fo careful, no Agreement for above 10 /. 
ihould be binding, unlefs reduced into Writing, much 
lefs ought this to be binding, which is for fo much a 
greater Sum, and thofe Stocks were Perfonal Eftates. 

.On the other Side it was faid, that thofe were not at 
all within the Meaning of the Statute, that at the Time 
of making that A&, there was no other Stock in Being but 
the Eaft-lnuia Stock, and that only for about 300,000/. 
which was lodged in a very few Hands, and but little of 
it fold or transferred; that this Entry or Memoran¬ 
dum of the Broker was the fame Thing as if made by 
the Party himfelf, and by the Courfe and Ufage in Inch 
Cafes ought to be allowed a luificient Evidence in Writing 
of the Agreement. 

But my Lord Chancellor feemed to be of Opinion, 
that the Plea was good, and laid, that it had been fo ^ 
held in many other Cafes; but on looking into the Plea, c^JiS tu¬ 
be found* that he had barely pleaded the Statute, with- 
out adding, that this Agreement was not reduced into 
firing v as he ought to have done* and fo had not 
brought his Cafe within the Statute, and therefore the 
Plea was oW-ruled. Sots, 
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Note , In this Cafe, Mention was made of the Cafe of Scould 
verfus Butter laft Term, where on a Bill for a Specifick Per¬ 
formance of a Contrail for South-Sea Stock, which was 
reduced into Writing, the Mailer of the Rolls decreed 
for the Plaintiff; but on an Appeal to the Lord Chancel - 
lor, the Decree was reverfed, and the Party decreed only 
to pay the Difference, and that to do otherwife, might 
be the greateft Hardlhip and Injullice in the World, as 
the fudden Rife of Stock happened. 


Cafe. 329. 


Greenwood and Brudnijb. 


An Executor 
or Admini- 
itraiOr pay¬ 
ing away the 
Allets in fa- 
ihfying Sim¬ 
ple Contract 
JXins, can 
h:n e no Re¬ 
lief in Equity 
agaiultaBonil 
Debt, altho’ 
they had no 
Notice of it. 


| N September 170J, John Sayer made a Mortgage for 
-*■ 160 l. to one Bijhop , the Defendants Teftator; in 
OElober 1711, Sayer died Jnteftatc, and the Plaintiff 
without taking out Letters of Adminift ration, polfefled 
herfelf of his Perfonal Eilate, and paid it all away in 
l'atisfying Debts on Simple Contrail, Bi/hop died, having 
made his Will, and the Defendant’s Executors who proved 
the lame, and were in PofTeffion of the mortgaged Prc- 
mifles, after, in 1718, on looking into feveral old Papers 
and Writings, the Plaintiff found a Will of William Sayer 
the Grandfather of the Mortgagor, whereby thele Lands 
were given to his Son in Tail, and on Search, no Fine 


or Recovery appeared to be levied, or fuffered of thofc 
Lands; they were advifed the Mortgage was not good, 
and in Conference thereof, John Sayer the Plaintiff's eldefl 


. Son, by her firfl Hulband, who was Heir in Tail, brought 
hisEjeament, and recovered Poffeflion of the mortgaged 
Premilfcs, whereupon the Defendant being thus evifted, 
and having a Bond for Performance of Covenants in the 
Mortgage Deed, put it in Suit againfl the Plaintiffs. 


And now this Bill was brought for an Injunftion to 
ftay the Defendant’s Proceedings at Law, on Pretence 
that they had paid away all the Tellator’s AfTets, before 
they had any Manner of Notice whatfoever, of 
Bond, and that the Defendant never gave them Notice of 


^ ht Curia Cancellaria. _ 53 5 

k; and therefore they ought not to be chargeable with a 
Pevaftavic. 

To this Bill the Defendants demurred, for that of 
their own (hewing, it appeared, that Affets came to their 
own Hands, more than fufficient to pay and fatisfy this 
Bond 5 and that it alfo appeared by their own (hewing, 
that they paid away thefe in fatisfying Debts on Simple 
Contract, and of an inferior Nature; and that was to 
introduce a Courfe of Adminiftration contrary to Com* 
mon Law, and the Demurrer was held to be clearly 
good, and the Bill reje&ed as an Attempt to alter the 
Courfe of Law. 

But if any extraordinary Fraud had been charged on 
the Defendants, by which the Plaintiffs had been deceived 
or induced to pay away the Affets, that might have 
varied the Cafe. 


Clavering s Cafe. 


Cafe 330. 




HE Plaintiff was intitled to fevcralCollieries of ARecdv^ 
_ confiderable Value, and his Guardians or Truftees dianof anln- 
during his Minority, had appointed one of the Dcfen- 
dants to look after and manage the fame, and alfo gave 
him a Sailary for fo doing, which they had at Times dian, fliatl 
increafed or advanced, as they faw Occalion. The Receiver liged to Ac- 
or Manager for feveral Years paffed his Accompts regularly t ° 0 v " ie 
with the Truftees or Guardians every half Year, and they 
from Time to Time paffed and allowed thefe Accompts. Age. 0 ™* 
The Plaintiff being now come of Age, brought this 
Bill, not only againft the Truftees, or Guardians, but 
alfo againft the Receiver or Manager, to have a general 
Account of what had been received and paid, during his 
Infancy, or at leaft, that he might be at Liberty to fur- 
charge or fatisfy the Accompts : The Defendant the Re¬ 
ceiver pleaded the Accompts themfelves, and as to him 
the Plea was held clearly to be good, for that he was 
hjjfc*Servant to the Guardians, or Truftees; and as they 
toad (umcient Authority to employ him, they had the 
^ ' 6 S fame 
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fame to difoharge him, and allow his Accompfs, and 
that he had nothing at all to do with the Plaintiff. 

That if it were otherwife, none would ever be con¬ 
cerned in an Infant’s Affairs; and his Plea Ihould be the 
rather allowed, for that the Plaintiff was at no Sort uf 
Mifohief by it; he was at full Liberty to go thro* tfie 
whole Accompc againft his Guardians, or Truftees, and 
they only were refponfible to him ; and they were fo far 
refponfible, that if the Servant they employ’d, had embezil- 
led or gone away with any Sum of Money whatfoever, they 
muft have anfwered it to the Plaintiff, that the Receiver 
or Manager appointed by them, was meerly their Servant, 
and the Plaintiff had nothing at all to do with him, but 
muft go on againft his Guardians, or Truftees, who were 
only and immediately anfwcrable to him. 


Cafe ??r. 

bo Jem Die. 

When a Bill 
is exhibited 
for a general 
Difcovuy of 
Deeds, nor 
ueceffiirjr for 
the Plaijtf iff 
ro annex the 
ufu3l Affida¬ 
vit, that l\e 
has them not 
in his Cu- 
ftedy. 


Anonymous . 

A Bill was brought for difoovery of Writings^ and the 
Defendant demurred, bccaufc the Plaintiff had not 
annexed the ufual Affidavit, that he had none of them 
in his Cuftody; but the Demurrer was overruled; and 
my Lord Chancellor faid, that if on fuch a Bill as this 
was, it Ihould be allowed, it would overthrow half the 
Bills in this Court. 

That the only Cafe where fuch Affidavits were necef- 
fary was, where the Bill was for Difcovcry of a parti¬ 
cular Bond fuggefted to be loft, or for Difoovery of a par¬ 
ticular Deed, for want of which the Plaintiff could not 
recover his Debt at Law, or the Poffcffion in Eje&ment; 
in thele Cafes it is fit he Ihould make Oath, that he 
himfolf has not the Bond or Deed, becaufe if he had, his 
Remedy is proper and open at Law; and then he is 
not to put another to the unneceffary Expcnce of an 
Anfwer to deny his having of it. 
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Anonymous . cafe &; 

I N this Cafe were cited a Cafe of Ambrofe verfus Am- A cityOr- 
and another of Rawlinfon cont’ Rawlinjon where £y 
it had been certify’d to be the Cuftom of London , and fo« «<»f- 
Was accordingly decreed by the Lord Chancellors Har- Rpianage* 
court and Corvper fucccffively ; that if a City Orphan sur-° 
dies before 21, his Orphanage Part furvives to the vivorlhi i‘* 
other Orphans; and that he can make no Difpofition by 
Will to contraditft it; but if he dies after 21, at which 
Time he might have by Will difpofed of it there, tho’ he 
dielnteftate, it {hall go according to the Statute of Diftri- 
butions, between his Mother, and furviving Brothers and 
Sifters; and that in the other Cafe the Survivorftiip holds 
only as to the Orphanage Part belonging to himfelfj 
for that, if he had by Survivorftiip the Part of any other 
of his Brothers or Sifters, that ftiould go according to 
the Statute of Diftributions. 

And it was alfo faid, that if a Man married an Or¬ 
phan, yet ’till 21 his Right was not fo vefted as to prevent 
his Wife’s Share from furviving, in Cafe {he died before 
-arffTEcf^hether the Marriage was before or after 21, 

* the 
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the Hulband was fineable, and might be comnfitted, if 
he had not the Licence of the Court of Orphans. 

S& 3 & Tout, S verfus Clerk. 

Macclesfield. 9 | * H E Bill was to have a Specifkk Execution of Ar- 
EqS?J r wt tides, whereby the Defendant had agreed to let 
dfickExfcu-' the Plaintiff a Leafe of the Premiffes for 18 Years, at 

ticks°where t ^ ]C & atC 6 7 ^ 10 *• P& Am. 

they appear The Cafe was thus, the Plaintiff for about 20 Years 
fonabie^or" laft paft had held the Premiffes, as Tenant to one Thomas 
fuunde d on a Q 00( iherp, at t h e Rent of 40 /. per Ann . Thomas Goodherp 
was intitled to thofe Lands, under a Leafe of 21 Years, 
with Power of a Revcrfal from the Archbifhop of Canter¬ 
bury, and on his Death, which happened about two 
Years fince, the Eftate came to Henry Goodhew , his Bro¬ 
ther, by Virtue of a Famil) Settlement made the 20th 
of December 1689; and thereupon his Leafe being de¬ 
termined, he applied to Henry Goodhew for a new Leafe ; 
blit before a new Leafe was made, he likewife died, ha¬ 
ving firft made his Will, and thereby devifed this Eftate 
to his Daughter, with whom the Defendant after Inter¬ 
married, and thereby in her Right became intitled to the 
Premiffes for the Refidue of the Leafe, with a Power of 
Reverfal; and thereupon the Plaintiff applied to him like- 
wife for a new Leafe, to make up the complcat Term of 
21 Years, which Thomas Goodherp had agreed with him 
for, and of which there was about 18 Years to come. 

The Defendant had never feen the Land, nor knew 
nothing of the Nature or Value thereof, and therefore 
deiired him to confider it, and come and fee the Lands 
which lay near Canterbury, before he came to any Agree¬ 
ment concerning them; it appeared, and was fully proved 
in the Caufe, that the Lands were worth, and were 
aftually let by the Plaintiff to Under-Tenants, at 3 /. 
and 3 /. 10 s. an Acre per Ann. being Hop Lands, and 
the Tenants were by Covenants in their Leafes-ie plant 
them and hare them planted with Hops, to lay on lb 

3 ; many 
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^hiany Load of Dung every Year, to bear all Parilh 
Taxes, and to be at other Expences, fo that the Plain¬ 
tiff had 167 /. per Ann. coming in by them, without 
'"any Expence on his Part, tho* he had never paid more 
than 40 /. J per Ann. Rent) to Thomas Goodhew. 

When the Defendant went down to Canterbury , he did 
take a View of the Lands in the Plaintiff’s Company, who 
had promifed and engaged him to lie at his Houfe; but it 
did not appear, that he had any Opportunity wbatfoever of 
informing himfelf otherwife than from the Plaintiff him- 
felf, who was continually with him, what the Value of 
the Lands was, nor had the Defendant himfelf any Judg¬ 
ment, on a bare View of the Lands, what they were 
worth pet‘ Ann. but he afked the Plaintiff to let him fee 
the Counter-part of the Leafes he had made to his Under- 
Tenants, which would have fully informed him therein, 
but that was Ihuffled off, on Pretence he could not find 
them, or that they were left with a Friend of his; and 
fo the Defendant knew nothing of the Rent the Plaintiff 
received from his Under-Tenants, or the Terms on which 
they held the Lands; and it was fully proved in the 
Caufe, that the Defendant exprefled great DiffatiTadlion 
thereat, and was unwilling to come to any Articles or 
Agreement with the Plaintiff5 but by the Importunity 
of the Plaintiff and others then prefent, he was prevailed 
on to agree to it; and thereupon the Articles in Quell ion 
were drawn up and executed between them, after which 
the Defendant difeovered the Impofition, and that the 
Plaintiff had above 100 /. per Ann. clear above the 
Rents he w & to pay him, and that without any Trouble 
or Expence whatfoever on his Part: The Defendant on 
Difcovery of this, and informing himfelf fully of the 
Value and Nature of the Land, he thereupon refufed to 
execute a Leafe purfuant to the Articles; and to oblige 
him to it was this Bill brought. 

Lord Chancellor was clear of Opinion, that this Court 
no’t'hound to decree a Specified Execution of Articles, 
where thev appeared to be unreafonable, or founded on a 

^5 T Fraud, 
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Fraud, or where it would be unjuft, or unconfionabie to* 
affift them; that from the Circumftanccs of thisfcafe 
thefe Articles were plainly of that Sort; that tho* there 
was no direft Fraud proved, yet from the great Under¬ 
value of the Land, and that too without any Expence 
whatfoever on the Plaintiff*!* Part, it appeared to him 
to be an uiireafonable and fhameful Contract; that it 
was indeed good at Law, and therefore left the Plaintiff 
to his legal Remedy for Recovery of what Damages he 
could by Non-Performance of the Articles, but diimiffed 
the Bill as to any Specifick Execution thereof. 


Cafe 354. 

SoVfHlt. 

In Court Ld 


Chitton verfus Birt. 


i? - Devffc’ NE made his Will, and thereby devifed his Lands 

Land* tohjs to his Son, and the Heirs of his Body, and gave 
and 500 1. to a Legacy of 5®o /. to the Plaintiff, upon a Contingency 
onT contin- which happened within two Years after the Death of the 


txccutorpays Teftator : In the mean Time the Executor had paid away 
away the Af- all the Affets in Satisfaction of Bond Debts; and the only 
fying 1 Bond* Queftion was. Whether the Plaintiff, the Pecuniary Le;- 
Contingency g atee > foould be admitted to ftand in the Place of the 
happen* Bond Creditors. 

whhin. two* 


Years after the Teftator’s Death ; yet B. cannot ftand in the Place of the Bond Creditors, Co as to 
charge the Devifce of the Lands, nor compel the Executor to pay it out of his own Pocket. 


And iv was decreed he ihould not; and that Decree 
now affirmed on a Rehearing, for that the Teftator muft 
be, fuppofed to have as great a Kindnefs for the Devifee 
of the Lands, as he had for the Legatee of the Money ; 
and a Pecuniary Legatee (hall never charge a Specifick 
Devifee of Lands, even tho* the Lands were fpecifically 
devifed to the Heir at Law, according to the Diftin&ion 
taken in the Cafe of Herne and Merick , 2 Salk . 41 6, 
which was cited as a Cafe in Point; but if the Lands 
had been left to defeend to the Heir at Law, it would 
have been otherwife; but in the principal Cafe 
have been much harder (Ell to charge the Executor to 
pay this Legacy out of his own Pocket, ^Lecaufe the 
2 ! Contin- 
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Contingency might never have happened, or might have 
happened fo many Years after, as would make it an 
. exceeding great Hardlhip upon him* efpecially fince he 
had duly adminiftred the Affets in the mean Time, and 
the Accident happening after, ought not to be admitted 
to impeach what was done in Purfuance of his Duty 
before. 


A Man by his Will gave a Portion of 300/. to his 

Daughter, if Ihe married with her Mother’s Con- I. upon 
fent; but if not, then 200/. only; the Daughter after, in married with 
the Life Time of her Father and Mother, married without 
the Confent cf either of them ; but the Father was after- thcr, if nor, 
"wards prevailed on to give a Porrion of 200 /. and died, SitrS/in 
fome Time after, without any Alteration of his Will, Ln,«Sr 
and the Daughter’s Hulband after becoming a Bankrupt, a " d t Motl fr.. 
this Kill was brought by the Aihgnccs under that Com- Con fern ; bur 
\ million to have the 300 /. or at leaft the 200/. given ^TSer 
the Daughter for her Portion by the Father’s Will. f‘ v 0 “ h t 'j; is j4 

a Satisfaction of the Lejjac;,. 

But the Bill was difmifled, for that the 200 /. given 
by the Father in his Life Time, was a Satisfadlion of 
the Legacy, and a Revocation of the Will, as to that 
Portion, and the 300 /. was to take Place on her mar¬ 
rying with her Mother’s Confent, which could only be 
intended after the Father’s Death, and tonfcquently the 
Legacy never became due at ail. 


Hartop verfus Wlritmore. 


Cafe 337. 


Emblyn verfus Freeman. 


Cafe 336. 


a foJhuflf Aylfworth, by Leafe and Releafc, the 20th 
J April 1713, conveys feveral Lands to Truftees and^S^ 
their Heirs upon Truft, to fell the fame after his Death • his Death for 
ar ^ n w ^. of the Money arifing by fuch Sale, to pay off pofes, and a- 

• \ a Mort- jhers, thar 

. ... _ aco/. ihould 

De thipoled of aslhe by a Note fltould appoint, and dies Iateftate. having given no Diredtion:. 
This aoo /. ihall bJLrefulting Truft fol the Heir at Law. 
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a Mortgage which was upon the fameEftate, and other - 
Debts by Specialty, and ieveral other Sums of MfDney to 
the Plaintiffs, and fevcral others of his Relations, and 
for Charities, and after Payment thereof, he dire&ed 
that the Overplus of the Money lhould be divided 
amongft the Plaintiffs, and other?, Share and Share alike, 
after a Sum of 200 l. which lhould be liable to a Note, 
under the Hand of the faid Joftma Ay If worth, payable 
to the Perlon or Perfons therein to be named and di« 
refled, the faid Truftees to pay the faid 200/. in'fuch 
Manner and Form as lhould be appointed by the laid 
Note. 

Jofbua Aylfworth after dies Inteftate, without any 
Dilpolition of the 200 /. and the only Queftion now 
was, Whether the 200 /, lhould be diftributed accord¬ 
ing to the Statute of Diftributions, in regard the In- 
tellate had dire£lcd the whole Eftate to be fold and 
turned into Money; and when that was done, then this 
200 /. was to be fubje& to his Appointment, and lince 
he had made no Appointment, this 200 /. ought to be 
looked upon as Money, and fo Part of his Eftate, and 
to be diftributed to the next of Kin. 

But it was decreed by the Mafter of the Rolls , and 
' affirmed by my Lord Chancellor, that it lhould be a re- 
fulting Truft for the Heir at Law; that no one Rule 
whatever was more certain and invariable in this Court 
than that the Heir at Law lhould have fo much of the 
Lands as were not a&ually difpofed of; that this 200/. 
hot being difpofed of, did therefore belong to him, as 
fo much of the Land itfelf would have done, if no Sale 
were made thereof; and that the Cafe of Roper cont* 
Radcliff had fettled this Point, and that the Heir at Law 
was dearly intitled to this undifpofed Sum of 200 /. 
whereupon the Decree was affirmed. 


2 


Scudamore 
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Scudamore 8c al’ verfus Scudamore. 

•-.«* # Macclesfield . 

T HE Lady Jane Scudamore, by her Will in 1696,%™ d , evil « 

1 r n . 1 . ~ « ,, 1 8000 1. lobe 

gave the Sum ot 8000 /. to her Daughter Mrs. laid out in a 
Prince , to be laid out by her in a Purchafe of Lands, to 
be fettled to the Ufe of herfelf for Life, with Remainder j” 
to John Scudamore , and his Heirs; and in Cafe .he died & and his 
in the Life Time of the faid Mrs. Prince , to the Lord hTJht 
Scudamore , his Heirs, Executors, and Adminiftrators. 

John Scudamore died in the Year 1714, and in the Life a° d wsHeirs, 
Time of Mrs. Prince . The Lord Scudamore likewife died both die in 
in the Life Time of Mrs. Prince, in the Year 1716, ha- 
ving about three Months before his Death made his Will, ^ingTaidout 
and the Plaintiff his Lady Executrix ; and having given upon the 
feveraJ Legacies to the other Plaintiffs, and leaving the Ss Money 
Defendant Frances Scudamore his only Daughter and Heir jjjJJ " n ‘ 
at Law, an Infant; and in the Year 1717, Mrs. Prince ^ ds ’ o aI ^ 
died, and the Money had never been laid out; and now the Heirs of 
\ this Bill was brought by the Plaintiff againft the Lady 
Frances , Heir at Law, and againft the Executors of Mrs. f0rs - 
Prince, to have the Money, for the Benefit of the Exe¬ 
cutors and Legatees of the Lord Scudamore ; and that 
no Purchafe might be made for the Benefit of the De¬ 
fendant, the Heir at Law of Lord Scudamore . 

Lord Chancellor was clear of Opinion, and decreed ac¬ 
cordingly, that the Money belonged to the Defendant the 
Heir at Law, as the Lands would have done if a Pur¬ 
chafe had actually been made, as it ought to have been, 
by Mrs. Prince the Truftee; and that to decree it other- 
wife, would be to put it into her Power and Ele&ion 
which of the two fhould have it; for if the Purchafe 
had bead made, it muft have gone to the Heir; but if 
(he by lelaying the Purchafe may alter the Right, and give 
it to the Executors, this would be to make it her Will, 
the Will of the firftTeftator, which would be 
*very unr^fonable and inconvenient j and therefore, tho* 
the Truft^v laying out the Money was perfonaily con- 

‘ 6 U final 
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fined to Mrs. Prince without nominating Executor^; yet' 
they were imply’d and included in it; and this Cafe was 
the ftronger, becaufe the Heir at Law of Lord Scudgz, 
more was an Infant, and as Mr. Prince furvived my Lord 
two Years, the Infant Heir might have brought her Bill 
againft Mis. Prince herfelf, the Truftee, to have had the 
An infant Purchafe made, and her Latches in not doing it, is not 
by Vb Laches to turn to her Prejudice, being an Infant $ the Cafes cited 
iSgTBmm’were Ungen and Sour ay in Lord Harcourt’s Time, and a 
Time. Cafe lately decreed of Jones cont’ Parnell. 

Note , In this Cafe it was agreed by my Lord Chancellor 
to be a declared Rule in this Court; that if Money be 
devifed to be laid out in the Purchafe of Lands to be 
fettled on one, and his Heirs, that the Perfon himfelf, for 
whofe Benefit the Purchafe was to be made, may come into 
this Court, and pray to have the Money itfelf, and that no 
Purchafe may be made, becaufe none have an Intereft in 
it but himfelf; but if he dies before the Purchafe made, 
or Payment of the Money, fo that the Queftion comes be¬ 
tween his Heirs and Executors, which of them (hall have 
The Money, the Heir fhall be preferred, and it (hall for fos 
Benefit be coniidered in a Court of Equity, as if the 
. Purchafe had been a£fually made in the Life of his 
Anceftor, for two Reafons. i ft, Becaufe the Heir is to 

be favoured in all Cafes, rather than the Executors, who 
by the old Law were to have nothing to their own Ufe. 
idly , If the Executor fhould have, it would be againft 
the Words of the Will, which gave it to the Heirs. 


ufe ”8. Kemp and Kelfey. 

whether a r T"'HE Plaintiff’s Wife was a Daughter of a Freeman 
?y on? who 11 JL °f London, and after her Marriage with the Plain- 
iSSJhtVtf ^er Father gave her iool. and her Hufi>and\t the 
a Freeman aflame Time executed a Releafe for the (aid ioo /. in full 
BatlhcHuf- of all /his Wife’s Cuftomary Part, or Share, w hich w as 
wife tffheir or ought be due to his Wife by the Cuftom o i/EmmSit? 
or otherwife by her Father; her Father afterwards madq 
His Wifl, and thereby deviled to. his Daughtepthe Plain- 
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tiffs Wife 400 A and made the Defendant his own Wife 
Executrix, and died, having one other Daughter pofTef- 
fed of a Perfonal Eftate, to the Amount of 10,000 A 

And this Bill was brought for a Difcovery of the 
Perfonal Eftate; that upon the Plaintiffs bringing the 
too A into Hotchpot , they might be let into a Cuftomary 
Part of the Father’s Eftate, and fuggefted fome Fraud in 
obtaining the Releafe. To this Bill the Defendant pleaded 
the 4 teleafe in Barr. 

And it was argued for the Plaintiff, that the very End 
of the Bill being to be relieved againft the Releafe, it was 
very extraordinary to plead the lame Releafe in Bar, efpe- 
cially as it was alledged to be obtained by Fraud and 
undue Means, that this Releafe could not be any Bar in 
this Cafe, being given by the Hufband after Marriage; 
that in the Cafe of Blundell and Barker , it was a Queftion, 
Whether a Child could releafe a Cuftomary Share, being 
only a future Right before it became due; and yet that 
Releafe was by the Child itfclf, and before Marriage, 
•but here the Releafe is by the Hufband, and that too 
after Marriage, which could not Bar any future Right 
which could be coming to his Wife. 

On the other Side it was argued, that the Releafe was 
a good Bar, or at leaft, that the dired Quefticn was. 
Whether by the Cuftom of the City fuch a Releafe was 
a good Bar or not; and therefore, ’till the Cuftom be 
certify’d to the contrary, the Releafe is Prima FacU, a 
good Bar; that the Wife herfelf in this Cafe could give 
no Releafe, being under Coverture; that the Hufband is 
intitled to every Thing which belongs to the Wife, and 
may releafe any Right or Thing in A&ion belonging to 
her, as he may give away or difpofe of her Fortune as 
he thioKs fit, if not precluded by his own Agreement, 
the wKole Power thereof being by Law lodged in him; 
that the Suggeftion of Fraud in obtaining this Releafe, 
take away the Force of it, or deprive them of 
die Benefit of pleading of it, for there it would be but 
to fuggeft F^ud in obtaiping an Award, pafling an Ac* 

count, 
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count, or procuring a Releafe, and the Party wo^d be^ 
wholly deprived of the Benefit thereof; but the contrary 
of this is every Day's Experience. 

Lord Chancellor laid, the Queftion in Barker's and Blun¬ 
dell’s Cafe was not, whether the Child could releafe her 
Cuftomary Share, for that he thought clearly ftie could 
not, being a meer future Right; but whether luch Re¬ 
leafe would amount to a Compofition or Agreement in 
Bar of her future Right, or as they call, be a com¬ 
pounding for her Cuitomary Share; but in this Cafe the 
Hufband had no Power whatfoever to releafe a future 
Right of his Wife’s; that ihe might furvive him, and 
would then be intitled to it in her own Right; befides, 
this Releafe is fuggefted to be fraudulently obtained ; and 
therefore, ordered the Plea to ftand for an Anfwer, with 
Liberty to except, fo as to have an Account of the Free¬ 
man's Perfonal Eftate, and the Benefit of the Releafe to 
be laved to the Hearing, when the Queftion would come 
more properly, whether fuch Releafe by the Cuftoin of 
the City were good or not. 

1 

cafew. Nicholas and Nicholas. 

whSfchln- TP H E Plaintiff’s Teftator by Will among other 
eery and the | Things gave two Children 500 /. apiece, and one 
Courts have of them being 14, and the other 1 6 Years of Age, ap- 

JurifcSSn 1 Pty’ d ty t ^ le * r own F at fi er to the Court of Arches, and 
Chancery ’ had him appointed their Guardian, who thereupon cited 
the Spiritual the Plaintiff, the Executor, into the Spiritual Court, and 
SSS? exhibited a Bill again!!; him for fubftra&ing of Legacies 
of the cafe given to his two Daughters; whereupon the Plaintiff, 

from proceed-» „ , , ® . . . r _ . 9 

ing in it. the Executor, brought this Bill m this Court, praying, 
that an Account may be taken here, and that in Regard the 
Legatees were Infants, and could not give any legal Dif- 
charge for the Legacies, that he might bring it into Court 
to be put out for their Benefit; and by this BiUrOffh^L 
to bring die Money into Court, and pray’d an IflijunSion 
to ftay the Proceedings in the Spiritual Cora; and on 
2 / / Motion, 
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had an Injun&ion, ’till an Anfwer, and further 


To this Bill the Defendants, the Infants, by their Fa* 
ther and Guardian pleaded the whole Proceedings in this 
Court, and the Pendency of that Suit before the Bill 
brought. 

And it was argued by Dr. Strahan and Dr. Sayer, two 
Civilians, in fupport of the Jurifdi&ion, that the Spiri¬ 
tual Court has always been allowed to have a concurrent 
Jurifdi£tion with this Court in Cafes of Legacies arifing 
meerly out of a Perfonal Eftate, as thefe were; that in 
all Cafes of concurrent Jurifdiftions, which Court foever 
was pofTefTed of the Caufe had a Right to proceed, and 
could not be reftrained or prohibited by the other Court ; 
that this was called in Law a Prevention of Jurifdi£lion ; 
that it was not only fo by the Civil Law, but alfo in all 
other Courts, which had a Concurrency of Jurifdi&ion, 
as between the Exchequer and the Chancery , the Counties 
Palatine and the Chancery, &c. that the Father in this 
Cafe was a proper Guardian ; and that he muft give Se- 
' curity before he can have the Childrens Legacies, by the 
Courfe of the Courts; that on Application, it either he or 
any of his two Sureties died, or became fufpefted as to his 
Circumftances, that the Court would oblige them to 
give better Securities; that they could not indeed fay, 
that by the Courfe of that Court, the Guardian would The Spiritual 
be obliged to pay Intereit for the Legacies, which was nm U oWigTa 
urged on the other Side, was an Argument in Favour of 
Chancery , that they would Order the Money to be put j«r *j* In * 
out at Jntereft for the Benefit of the Children ; but the in his Hands, 
Civilians infilled, that they being firft polfefied of the 
Caufe, this Court would not injoin them from proceed- to ? ive p e - 
ing to recover the Childrens Legacies. chancery 

Loj^f Chancellor agreed, that in Cafe of a Concurrent Wlil do u>,h ' 
Jurifdiftion, their Arguments were juft, and that this 
Corny had a Jurifdiflion to fee, that the Executor, who 
ivrisbut k a 1 ruftee, pei formed his Truft, and that was 
the Turififtflion this Court exercifed in fuch Cafes; that 
J i a »f 
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if the Plaintiff Were in earneft, he ought not 01% to 
have offered to bring the Money into Court, bi 5 t he 
ought aftually to have brought it, and that had at once 
put an End to the Proceedings in the Spiritual Court; yet 
his not doing of it, plainly proved, that his Bill was only 
for Delay, and keeping the Money in his Hands; and 
therefore ordered the Injun&ion to be diffolved, unlefs 
the Plaintiff within ten Days brought the 1000 /. and 
Intereft, from a Year after the Teftator’s Death into ;his 


Court, otherwife they were at Liberty to proceed againft 
him in the Spiritual Court; fince, if this Pra&ice would 
prevail, he might keep the Injunction on Foot as long 
as he pleafed, and, whenever he had a Mind to it, difmiis 
his own Bill. 


Si n ^am in Mr. Mead cited a Cafe where this Court, the Iaft Seal, 
injunction to granted an Iniun&ion to Bay the Hufband’s Proceedings 
band’s Pro- in the Spiritual Court, for a Legacy given to his Wife, 
iheSpfrituai becaufe the Court could not oblige the Hulband to make 
LTa ts,f iven an a dequate Provifion or Settlement on his Wife, as this 
toKTCourt would do, before they would permit him to re*. 
Court cannot ceive the Legacy; and faid, the Caufe Was ftronger in 
wmake h aS refpeft of the Security for the Benefit of the Infants, 
PrtXnon w kich carr * e d Intereft; and that the leaf!: Security this 
Met. 1 ’, Court required, was a Recognifance with two Sureties, 
which affe&ed the Land. 


Cafe 340. 


Opie and Godolphiit 


OM h who ,t ‘ A Mortgagee for 500 Years brought a Bill to fore- 
lend* Money clofe, but on Proof that he had Notice of the 
Srhihh^is’Plaintiff's Title, which was as Contingent Devifee of a 
wle Term for Years, on the Legatees dying, without leaving 
‘ftf T‘ khind him, his Bill was difmiffed; and imjw the 
prove* other- Plaintiff brought this Bill for Difcovery of Writings, and 
ffita£e he to have the Mortgage Deed delivered up. 

tlftt another 

made Title to ■» ^ 

it, he muft The 

deliver up all 
the Writings 

relating to it, frit not the Mortgage Dsad, for there may <ha Covenants in pit for Payinsat of 
the Money. I 


i 
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■ Thr defendant infifted it was hard enough to lofe his 
Money, that the Plaintiff ought not to force the Wri¬ 
ting from him too, efpecially the Mortgage Deed, 
wherein was a Covenant for Payment of the Mortgage 
Money, and wherein poffibly they might Recover in 
Damages, that they had the Opinion of a great Man 
(Serjeant Hooper ) that this Devife over to the Plaintiff 
was void. 


But the Court was clear of Opinion, that the Devife 
ovef was good, the dying without Ifliie being confined 
to a Life then in Being, and decreed that the Writings 
ftiould be delivered up to the Plaintiff, for that the Wri¬ 
tings followed the Eftate; but the Court would not 
oblige the Defendant to deliver up the Mortgage Deed for 
the Reafons before urged. 


Ex parte Jcphfon Serjeant at Arms. 0,6 w- 

T HIS was a Petition by the Serjeant at Arms , that 

in Regard he was an ancient Officer of the Court, jttiiifatsirms's 
'and by the ancient Ufe of the Court no Procefs of Se- he mult re- 
qUeftration could Iflue, but on a Return of non eft in - )Z n J™b{- 
ventus by the Serjeant at Arms; yet by the late Pra&ice, 
which as it was not introduced above io or 15 Years go- 
ago, committing the Parties to the Warden of the Fleet , 
and awarding a Sequeltration on his Return of non eft 
inventus , that might be altered, and the ancient Courfe 
reftored; for that otherwife the Serjeant at Arms by this 
late Method of Pra&ice was deprived of his Fees ; and a 
Cafe was cited in 168 5, in the Time of Lord Jefferies, 
where a Man that was committed to the Fleet for not 
performing a Decree, and after made his Efcape, and got 
into Holland , as appeared by Affidavit; yet the Court 
wouM/tot grant a Sequeftration upon Return of non eft 
• inventus by the Warden of the Fleet, but awarded a 
Procefs. to the Serjeant at Arms, to take him upon the 
< Return of non eft inventus, then a Sequeftration to go. 


And 
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And it was urged, the late Pra&ice to the contrary was 
an Innovation, and ought to be altered; fo whctfe the 
Defendant had Time given him to put in his Anfwer 
upon entring his Appearance with the Regifter, which 
was a Practice introduced about 20 Years ago, and was 
for the Expedition of the Suitor in fhortning the Procefs, 
the Courfe was on the Expiration of the Time, to move, 
that he might Anfwer in four Days, or ftand committed, 
upon which Method of Proceeding, as it was alledged, 
no Sequeftration could Iflue *till a return of a nort eft 
inventus by the Serjeant at Arms , and not fuch a Return 
by the Warden of the Fleet. 

That this Commitment »o the Serjeant at Arms was no 
greater Expence to the Suitor, than when the Commit* 
ment was immediately to the Fleet ; that if he obey’d 
the Order, whilft in Cuftody of the Serjeant at Arms , 
there was no farther Proceedings againft him ; if he did 
not, the Serjeant at Arms was the Officer of this Court, 
that was to fend him to the Fleet. 

That this was his proper Office to fearch and find out 
the Contemners of this Court ; and the Warden of the 
Fleet, whole Office it was to attend at the Fleet , and 
take Care of Prifoners fent thither, was not to be fup- 
pofed to be abfent from thence, or to take them imme¬ 
diately into Cuftody, but as they were brought to him 
by the proper Officer. 

That it was true, in Cafe of Contemptuous Words, 
or for a Contempt in affaulting or ftriking any who ftiall 
. ferve the Procefs of this Court, the Commitment was 
immediately to the Fleet; but the Reafbn of this was, 
becaufe the Commitment in that Cafe was in Nature of 
a final Execution; that no Procefs of Sequeftration was 
to go upon it, but he was to anfwer the Interrogatories 
and clear his Contempt, and pay the Cofts, whjch was 
the Punifhment he was to undergo, and the only one in 
that Cafe, and fo for not bringing of Writings into Court; 
but that wherever a Sequeftration was to go,“""there* 
znuft be firft an Order for Commitment to the Serjeant 
2 at 
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at' Arntf, and upon his Return of non eft inventus , then 
the Sequeftration to Iffue, and confequently the Com¬ 
mitment immediately to the Fleet, after which the Order 
for cntring his Appearance with the Regifter, was not 
only unneceffary, but a Burthen to the Suitor. 

My Lord Chancellor ordered the Regifter to look into 
Precedents, and to certify to him how the Practice had 
gonebut faid, that if' the Serjeant at Arms was intitled 
by the ancient Courfe to a Fee by the Caption in thcfe 
Cafes, that it could not be altered without an AS of 
Parliament; that tho* he approved very well of Ihorten- 
ing the Procefs of the Court, yet the Queftion was con¬ 
cerning the diverting of the Procefs of the Court, Whe¬ 
ther it ftiould go to the Serjeant at Arms, or to the 
Warden of' the Fleet, for the Procefs was not at all {Formed 
by it, but a W rong done to the Serjeant at Arms. 

That in Cafe of cntring an Appearance with the 
Regifter, no Wrong was done to any one more than ano¬ 
ther ; that the Courfe was formerly to grant an At¬ 
tachment, then a Proclamation, then a Commiflion of Re¬ 
bellion, then a Serjeant at Arms', but that by the late Prac¬ 
tice of entring his Appearance with the Regifter, before 
any of thofe Proceffes awarded, or at any Time after, 
and before the laft Procefs for a Commitment, every 
Thing was admitted to be right, and he was fuppefed to 
be in Court, fo as to ftand committed, if he did not an- 
fwer in four Days after the Time expired; and the 
Warden of the Fleet being in Court, infilled, that the 
entring his Appearance with the Regifter, prevented the 
Neceflity of any previous Order for his Commitment, 
even to the Serjeant at Arms , but this was not clearly 
agreed; but as to the other Procefs precedent to the 
Commitment to a Serjeant at Arms , it was clearly agreed 
to be cut off by his entring his Appearance, and this 
my Lord faid was no Injury to any one, becaufe none 
of the preceeding Procefs iffued at all, and confequently 
could not Iffue to a wrong Perfon, and (aid, it would be 
the fame too, even in the Cafe of the Serjeant at Arms , 

6 Y if 
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if the Courfe of the Court ftiould be certified to Be, 
that no Procefs to him was neceffary ; but that the 
Commitment might be immediately to the Fleet on his 
not anfwering within the Time, after entring his Ap¬ 
pearance with the Regifter; but whether that was the 
Courfe or not, was the principal Queftion, and concern¬ 
ing which, my Lord would be attended with Precedents. 

It was faid, in this Cafe, that the Pradice of granting 
Sequeftrations was very ancient, and the Warden of the 
Fleet faid, he had a Table of Fees as ancient as 3 
which were the Fees for each Days proceeding in the 
Sequeftration; but it was agreed by the Court, that at 
firft the Sequeftration was only to fequefter the Thing in 
Demand, but that for fome Ages paft, it has been ex¬ 
tended alfo to the Goods and Chattels of the Party. 

It was likewife faid, that by a Cepi returned by the 
Sheriff of the County, the Party was to be brought up 
and committed to the Fleets by Order of the Court, if 
he did not appear and anfwer, the Bill was to be taken 
pro Cimfejfo , and to bring him on a Cepi returned, the 
Sheriff was to be amerced, or an Order to be made for 
a Meffenger to go to him. 

Afterwards, Saturday 13 th of May 7 Geo. the fol¬ 
lowing Order was made. 


ORDO CURI 1 . 

Ex parte Servient ad Arma. 

“ TXT Hereas the Serjeant at Arms attending the Right 
“ Tv Honourable the Lord High Chancellor of 
“ Great Britain , on the 18th Day of February laft, pre- 
“ ferrfed his humble Petition to his Lordfhip, fetting forth, 
“ that By the andent Rules and PraQSct of this Court, 
* the Serjeant at Arms , is irttitlcd to t&e all Perfons 
*• htb Cuftody, Who ftand in Contempt to a CUmmif- 
“ fibn of Rebellion, rdtUrfldl Hdridfl inventus \ but that 
2 the 
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tc *thc Court hath of late for Contemners not appearing 
“ to be examined on Accounts before the Matters of 
“ this Court, not producing Writings and other Con- 
“ tempts, granted Orders of Commitment, without 
“ iiluing forth the ufual Procefs againtt them ; and that 
“ the Court of late frequently gave defendants further 
€t Time toAnfwer, on entring their Appearances with the 
“ Regifter ; and that "thereupon for not anfwering at 
“ the Time limited, Commitments have been granted, 
“ ahd the laid feveral Orders of Commitment have been 
“ executed by the Warden of the Fleet, or elfe he has 
“ made Return non eft inventus ; hereupon Sequeftrations 
have been obtained contrary to the faid ancient Rules 
a and Pra&ices; by which Means the Procefs of this 
• **"( 5 ourt is now rarely carried on by a Serjeant at Arms , 
“ and he is thereby deprived of great Part of his Fees 
“ and Profits belonging to his Ofiicc; and the faid Pe- 
“ tition coming to be heard before his Lordlhip, on the 
“ 18 th Day of March laid, in Prefence of Mr. Sollicitor 
“ General , Mr. Lutrvuh, and Mead , of Council fo the 
“ Serjeant at Arms , and Mr. Cowper and Mr. Williams of 
“• Council for the Warden of the Fleet, upon hearing of 
“ the faid Petition read, and what was alledged on 
“ either Side, his Lordftvp order’d, that Precedents re- 
“ lating to the Matters afbrefaid, ftiould be laid before 
u him ; and Council again this Day attending him upon 
*• hearing feveral Precedents read; and what was further 
“ alledged on either Side, declared, that no Sequeftration 
“ can regularly Ifliie to fequetter the Eftate of any Per- 
<c fon who cannot be found ; but upon the Return non 
“ eft inventus of the Serjeant at Arms , and doth there- 
“ fore Order, that from thenceforth, where any Perfon 
“ is in Contempt, either for want of an Appearance or 
u Anfwer, or for not yielding Obedience to any Order of 
“ this Court (unlefs it be for contemptuous Language, or 
“ the beating and abufing any Perfon in the ferving the 
u Procefs of this Court, or other Contempts of the 
“ like Nature) the Serjeant at Arms attending this Court, 
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“ do apprehend and bring the Contemner to the. Bar of 
“ this Court, to anfwer fuch Contempt; but if the 
“ Contemner cannot be found, then to return non eft 
€t inventus , to the End a Sequeftration may regularly 
“ iffue according to the ancient Rules and PraSice of 
<e this Court, and that Procefs do for the future iflue 
“ accordingly; and that it may be made a Part of all 
C£ Orders for giving Time to anfwer, or for doing any 
“ other Afl upon the Party’s entring his Appearance 
“ with the Regifter; tliat the Party when he enters 'fuch 
“ Appearance, do likewife confent, that a Serjeant at 
“ 4rms do go againft him, as upon a Commiffion of 
M Rebellion, returned non eft inventus , in Cafe of Non- 
“ Compliance; and that this Order be hung up in the 
“ Regifters and Six Clerks Offices of this Court, that all 
<c Perfons may take Notice thereof, and yield Obedience 
“ to the fame.” 

Edward Goldsborough , Dep. Regifter; 
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Earl of Strafford verfus Lady Went worth. 

J In Court Ld 

S I R Henry JohnJon was Tenant for Life, with Re-Tenant for' 
irainder to the Lady Wentworth j Sir Henry made Leafes a 

for Years, referving the Rent at Lady-Day and Michael- Years, rder- 
fnas y by half Yearly Payments, and died on Michelmas- Lady-Day and 
Day , about 1 z a*Clock at Noon, and the Queftion was, ^tditTon 
W hether thefe Rents belong to the Plaintiff his Repre* 
fentative, who had taken out Adminiftration to him, or a-ciock at 
whether they fliould go along with the Land to Lady k cm n fh3ii e g o 
Wentworth , in Remainder, or whether the Tenants fhould 
have the Benefit of retaining them in their own Hands,» r«> 
as belonging neither to the Plaintiff or Defendant. Man; but if 

fuch Tenant 

had a Power of Leafing, and had died in Manner aforefaid, the Rent in refpect to the Continuance 
of the Leafe, muit have gone to the Remainder-Man, as incident to the Reveriion. 

The Cafe was opened and debated by the Attorney and 
Sollicitor-General for the Plaintiff, but before any others 
had fpoke to it, it was fent to a Mafter to State the fe- 
veral Fads, as to the Leafes, that is to fay, what Leafes 
had been made by Sir Henry, as to the Part of the Eftate 
whereof he was ieifed in Right of his Lady, wh$t Leafes, 
as to that Part whereof he was Tenant for Life, and 

6 Z what 
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what Power was reserved by his Marriage Settlement, to 
make Leafes; and what Leafes were made by Parol, and 
what in Writing ; and whether in Purfuance of his 
Power, or whether by Virtue of his Intereft. 

But my Lord Chancellor declared, that if Tenant for 
Life makes a Leafe for Years, referving Rent at Lady* 
Day and Michaelmas, during the Term, and dies in 
Michaelmas or Lady-Day, at 12 a-Clock, or any other 
Time before the laft Inftant; that the Rent in fuch 
Cal'es is neverthelefs due to his Reprefentative; for tho* 
the Leflee had Ele&ion to pay it any Time beford the 
laft Inftant of thofe Days, if this Leafc had fo long 
continued ; yet it being payable on thofe Days, during 
the Term, and the Leftor being living fome Part of 
thofe Days, his Elefiion to defer it to the laft Inftant 
was taken away by fuch dying, before the Rent became 
compleatly due, and confequently it would belong to 
the Reprefentatives of the Leftor ; and this he faid was 
lb clear, that he would no more fend it to be deter* 
mined at Law, than he would, whether the Father’s 
Eftate ftiould deicend to the eldeft Son; for the Term 
having a Continuance fome Part of thofe Days, the 
Leflee at his Peril ought to pay his Rent before the Ex¬ 
piration of the Term, it being payable on thofe Days 
during the Term, and the Term did fubfift on thofe 
Days, tho’ not to the laft Inftant. 

And this was the Cafe of the Lady Cole , in the Nor¬ 
thern Circuit in the late King William's Reign, wherein 
'Mr. Jullice Tracy took the Advice of the Judges, and 
gave his Opinion accordingly; that where the Leftor 
Tenant for Life on fuch a Refervation, died about fix a 
Clock in the Evening, that the Rent was become com¬ 
pleatly due, and belonged to his Executor, elfe he him- 
felf could not give a proper Difcharge for it, ’till the 
laft Inftant, which mnft certainly he may at any Time 
of the Day, whereon it is payable, and this does not at 
all contradict Baskervilh cont 1 Mayo, in Sand. 283. 
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But if fuch Leafe were made, by Virtue of a Power 
to make Leafes in a Settlement, as the Term fubfifted, 
and had Continuance there by the Death of the Leftor 
before the laft Inftant, the Rent would go along with 
the Land to him in Remainder, or Reverfion ; becaufe 
being payable on thofe Days during the Term, the 
Leflee had ’till the laft Inftant of thofe Days to pay his 
Rent, the Term enduring ’till the laft Inftant of thofe 
Days, and confequently the Leflbr dying before it was 
compleatly due, his Reprefentatives can make no Title to 
it, aij(d fo he faid, if iuch Leafe were only an equitable 
Leafd that is, fuch a Leafe as ought to be made good 
ilPLA^Court of Equity, tbo* it were in fome Circutn- 
jtaneps defective in the Execution of it, and not ftri&ly 
pUnuant to the Power; and in thole Particular?, my 
Lord Chancellor was clear, and faid, there could be no 
Manner of Doubt of them. 

Afterwards this Caufe came back upon the Mafter’s 
Report, to whom it was referred to fettle the Nature of 
the feveral Leafes made by Sir Henry Johnjon ; and upon 
his Report, it appeared, that fomc of them were made 
by him generally, and thofe determined on his Death* 
others were made by Virtue of a Power for making 
Leafes, and thofe ftill continued j and my Lord was dear 
of Opinion, that as to Leafes of the firft Sort, the Rent? 
belonged to his Executors, becaufe, tho* for the Benefit 
of the Tenants they had ’till the laft Inftant of Michael - 
tnas-Day to pay the Rents; yet the Refervation being at 
Michaelmas-Day and Lady-Day , confequently fo foon as 
cither of thole Days began, they w f ere at their Peril to 
take Care that they were paid accordingly, becaufe they 
were then actually become due to Sir Henry Johnjon, who 
made the Leafe?, and his Right to the Rent became 
actually vetted in him. 

But as to the Leafes made, by Virtue of the Power* 
they Hill had Exiftence and Continuance after the Death 
of the Leffor, in the fame Manner as they had during his 
Life: and therefore the Tenants had ’till the laft Inllant 
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of thofe Days to pay the Rents, and then, when the 
LelTor died before, the Rent goes along with the Reverfiou 
to thofe who are intitled to it. 

Lady Shaftshury's Cafe. 


T* H E lady Shaftsbury being intitled to 800 /. per 
ofanEftate I j ntit Jointure: and on the Decree and Mailer's 
he is to pay Report, 600 /. per Ann . being allowed for the ypung 
ty IJifrSy, Ea f l °f Shaftsbury’s Maintenance and Education, one 
S hlT Mr. Wych was appointed Receiver of the Rent the 
BankH was, Ellate, and to make Payment of both thefe Annuities to 
Money fhould the Lady Shaftsbury. Mr. Nichols in Fleetftreet wa&’Jffr. 
In hfiSanl Wycff% Goldfmith, where he kept his own Calh; MxMfvci 
for his ufc. waited on the Lady to know where Ihe would be pleafed 

B. names an- , • 1 i . * , 

other, being to have the Money as it was received, and mentioned to 
Sfed r lo n dMi her both Sir Robert Child and Mr. Nichols ; but the Lady 
Orders*hirn &id, Mr. Norcort was the Banker, at whofe Shop their 
to pay it into Family had lodged their Calh, and therefore ordered 
which A. did what Moneys were to be paid to her, lhould be paid in 
biuS^E' 5at Mr. Norcort 1 s Shop; Mr. Wych, that there might be no 
Dela y» generally fent up the Money before Quarter-Day, 
wias, being and placed it in Mr. Norcort 1 s Hands, where the Lady 
•>%fore°,on Shaftsbury , as foon as Quarter-Day was over, received it, 
ol^the Ban- ^ ot ^ 1 an( l ^ er Son; and about July laid he 

keribptPay- lodged 3 50 /. being one Quarter of the Lady’s and her 
became a Son’s Annuities, in the faid Mr. Norcort 1 s Hands, in 
wa"hdo,t’ii ^ er t0 be ready at Michaelmas Quarter, as appeared by 
ihouid°M ^is own Affidavit ; on Michaelmas-Day Mr. Norcort Hops 
wholly on the Payment, and is lince become a Bankrupt, and now on 
having^mf ' the Lady Shaftsbury ’s Petition, the Queftion was, on 
Mmeybt* W ^° m th C Lois ftlOllld fall. 

fore that Day. 

My Lord Chancellor was clear of Opinion, tha.t the 
Lady Shaftsbury ought not to bear the Lofs of any Parc 
of it, lor ’till Michaelmas-Day was palled, Ihe had no 
Right to demand or receive it; that therefore, in the 
mean Time, Mr. Norcort was Mr. Wycb\ Calhire, and he 
3 ' might, 
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might, notwithstanding his having lodged the Money 
there, have taken it out again before Michaelmas-Day was 
paft, even tho* it were on Michaelmas-Day irielf, provided 
he had it ready the next Day to pay the Lady; that 
confequently Norcort could have no Power to receive it 
for the Lady before, becaufe (he had no Power herfelf, 
nor any Right to demand it before Quarter-Day; that 
(he could not demand, or at lead receive it on Michael - 
mas-Day irfelf, becaufe it is one of the Days that no 
Goldfmiths open Shops, or make any Payments whatfo- 
ever and therefore the lodging the Money at that Shop 
before the Lady became intitled to it, ought not to turn 
to-her Prejudice, but (he rauft have it made good to her 
Jjy £j*e Receiver ; but whether it (hould fall on the Re¬ 
ceiver Mr. Wych himfelf, or to be born out of the Lord 
Shaftsburys Ellate, my Lord faid, would come properly 
in Qiieftion, u hen he made up his Accounts with my 
Lord on his coming of Age, and was not now in Que- 
ftion before the Court; but faid, he was inclined to 
think the Receiver was not to be anfwerable for the Lofs, 
any more than if he had been bringing it up in Specie , 
arid had been robbed on the Road. 

Another Part of the Petition was to have the Sum of 
143 /. extraordinary, for the Expences my Lady had been 
at in a Fit of Sicknefs of the young Earl, over and above 
his Quarterly Maintenance, and this was not at all op- 
pofed, but for Form Sake, was fent to the Mailer to 
date the Matter, and to Report, whether that Sum had 
been actually expended on that Occalion, or not. 
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o* 544- Seagood verfus Meale and Leonard. 

a. agrees TP H E Bill was brought for a Specifick Execution of 
SpSciufe an Agreement for the Purchafe of nine Houfes, 
which were in Mortgage to the Defendant Leonard 
in Mortgage for 150/. the Defendant Meale, the Owner of the 
pays’ him a Houfes, agreed to (ell them to the Plaintiff for fuch a 
£S k”.« Sum of Money, and the Plaintiff paid him a Guinea in 
Part, and fent a Note to this Effeft, Mr. Leonard, fray 
defire's him to deliver my Writings to the Bearer, I having agreed to dij - 
rewritings, pofe c f them, am your humble Servant . The Defendant 
Leonard would not part with them, unlefs all his Money 
th em,which wcre him down; and after bought the Houfes of 
uniefs 1 ail the Meale himfelf, and thereupon the Plaintiff brought this 

Mortgage »-|] 

Money was 
paid him 

down, and afterwards Purchafes them himfelf; on a Bill brought by A. fora Specifick Execution 
of the Agreement, it was held, that neither the Qmv.ta paid down, nor the Note, which was only 
an Evidence of Affent, but did not afeertain the Terms of the Agreement, were fufficient to take 
it out of the Statute of Frauds and Firjuries. 

The Defendant by his Anfwer infifted upon the Sta¬ 
tute of Frauds and Perjuries, and the Queftion wap, 
"Whether the Letter or Note would bring it out of the 
Statute; for as to the Payment of the Guinea, that was 
2 agreed 
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agreed clearly of no Confequence, in Cafe of an Agree¬ 
ment touching Lands or Houfes, the Payment of Money 
being only binding, in Cafes of Contrails for Goods. 

And it was decreed that would not, for it ought to 
be fuch an Agreement as fpecify’d the Terras thereof, 
which this did not, tho’ it was ligned by the Party ; for 
this mentioned not the Sum that was to be paid, nor the 
Number of Houfes that were to be difpofed of, whether 
all, or fome, or how many, nor to whom they were to 
be difpofed of, neither did this Letter mention, whether 
they (were to be difpofed of by way of Sale or Aflign- 
menmof Leafe, and fo all the Danger of Perjury, which 
the*'statute was to provide againft, would be let in to 
Njfce^ain this Agreement. 

This Cafe differs from a Cafe, which was cited of a 
Letter wrote by one, promifing to give fuch a Fortune to much, as » 
with his Daughter to one who fliould marry her. A £Tu> fuf " 
Man who marries on the Encouragement of this Letter, ^"mem out 
fhall recover, becaufe the Agreement is executed on his of the statute 
Part as far as it can be, and can never be undone after. 0 

So where a Man on Promife of a Leafe to be made to Tho’a Lefoe 
him, lays out Money on Improvements, he fhall oblige a T> a rl“ S A- tt 
the Leffor afterwards to execute the Leafe, becaufe it fJXrf? 
was executed on the Part of the Leffee ; befides, that the JJ«dnof^a 
Leffor fhall not take Advantage of his own Fraud to having a 
run away with the Improvements made by another; but ^ hi m ‘ n «,n- 
if no fuch Expence had been on the Leffee’s Part, a bare 
Promife of the Leafe, tho* accompany*d with Poffeflion, 
as where a Leffee by Parol agreed to take a Leafe for Frauds , and 
a Term for Years certain, and continued in Poffeflion on 
the Credit thereof; yet there being no Writing to make no 
out this Agreement, it is dire&Iy within the Statute, and meats were 
fb was held by the Matter of the Rolls, in the Cafe 0 f ma,lcbyhiin ' 
Smith, and Turner , Mich, laft at the Rolls, and in the 
principal Cafe the Bill was difmiffed, but without Cofts 
for fome Fraud in the Defendants to defeat the Plaintiff 
of his Bargain. 
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gtaJSr Sempbill & Ux’ verfus Bayly & Ux’. 

Court, tor*m 

OuuSior c I\j 4 tbaniel Gaskill had Iflue three Daughters only, viz- 
Kir t chief J- ’ Sarah his eldeft, one of the Plaintiffs, Elizabeth his 
fecond, and Rebecca his third, both Defendants, and 
Timing there being an Amour carried on between the PlaintifTa 
i? e £ * n hi s Life Time, he greatly difliked thereof, and de- 
Exfindb. dared, if his Daughter married the Plaintiff, he wpuld 
not give her a Groat, upon which he difcontinued his 
the 1 Age of Suit to her; after, the Father the 12th of November 0716, 
ir, or Mar- makes his Will, and thereby devifes all his Real an<f Per- 
Condition foual Eftate to his Executors, to the Ufes following/***— 

that ihe mar- », 

ried with the Onfent of his Executors ; and likewift devifes to her feveral Mefluages, He. afll^afrg 
feveral other Legacies, he devifes the Refidue of his Eftate to the Executors, for the Benefit of 'his 
Children, tho’ is. married a Perfon, who made his Addrefles to her in her Father’s Life Time, which 
the Father knew, and was diflatisfy’d at, and had Noiic- by the Executors of her Father’s Will, yet 
there being no Limitation over, this won’t amount to a Forfeiture, being only in Ttrmrtm. 


That is to fay, to his Daughter Sarah for her Mainte¬ 
nance 35 l per Ann . and no more, and to his Daughter 
Elizabeth 35 L per Ann. for her Maintenance, and no 
more, and then goes on; and if my Daughter Sarah 
(hould happen to marry with the Confent of my Exe¬ 
cutors, then I devife to her the Sum of icoo /. in Part 
of her Portion to be paid to her, at the Age of 21 
Years, or Day of Marriage, which lhall firft happen, 
and a" the End of three Years, after my Death, all the 
Mefluages, and enumerates feveral Mefluages, &c. all 
which I will, and (hall be to my laid Daughter for Life, 
without Impeachment of Wafte, Remainder to her firft 
and other Sons fuccelfivcly in Tail general, Remainder 
to her Daughters in Tail general, to take as Tenants in 
Common, and not as Joint-tenants, paying to his Wife 
70 /. per Ann . during her Life. 

Item , I give to my Daughter Elizabeth 1000 /. in par- 
of her Portion, to be paid to her at her Age of 21 Years, 
Or Day of Marriage, which Ihould firft happen, and at 
the End of three Years after my Death, all that Mef- 
fuage, &c. and fo gives her feveral other Mefluages 
2 and 
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and Lands, other Parts of his Eftate, all which he gives 
her for Life,* without Impeachment of Wafte, with the 
like Limitations as is made in the former Sifters Cafe, 
and^then Orders them to take as Tenants in Common. 

Item, I give to my Daughter Rebecca 30/ per Ann . 
for her Maintenance, ’till lhe attain the .Age of 1 5 Yean, 
and after 35/. per Ann . Item , I give my Daughter 
-Rebecca 1000 /. m Part of her Portion, to be paid to 
her, at her Age of 1 1 Years, or Day of Marriage, which 
(hall firft happen ; and if Ihe lhall marry with the Ad¬ 
vice imd Confent of my Executors, then I give her all 
the Afeftiiagcs, life and fo gives her e ther Parts of his 
Efta]e, all which he direds lhall be fettled on her in like 
Manner for her Life, without Impeachment of Wafte, 
v an£ fo on diredly as in the ether Sifters Cafes. 

And then goes or. In C fe any rf my faid Daughters 
lhall happen to die without Ift'ue, then that Child’s Part 
to go the Suivivor; and after ibme Legacies given, dc- 
vifes all the Refidi.c of his Real and Perioral F.ftate to 
his Executors upon Truft, to manage and impiove the 
fame for the Benefit of the Daughteis, ard thereout to 
pay in the firft Place all Taxes, Legacies, Chid Rents, and 
other Rents and Services, and the Overplus, if there be 
any, as I doubt not blit there will. 1 give and devife to 
my find three Daughters to be tepidly divided betwixt 
them, and makes two of the Defendants Executors, and 
loon after dies. 

After his Death, the Plaintiff Sempbill renewed his Ad- 
drefTes to the other Plaintiff his Wile, and the Executors 
having Notice of it, exprelTed their Diflike thereof, and 
fent the Plaintiff Sarah Notice thereof in Writing, and of 
her Father’s Will, fo that lhe would be in Danger of for¬ 
feiting her Portion, if lhe married without their Confent, 
and they could not give their Confent, beeaufe they knew 
it was a Match their Father dilliked. Notwithftanding, the 
Plaintiffs that lived at Manchefter, about five Months ago 
Intermarried, the Plaintiff being an Officer, but a Gentle- 

7 B man 
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man of a good Family and Fortune, not at till inferior 
to the other Plaintiff. 

And now this Bill was brought for the 1000/. and t6 
have a Difcovery of the Deeds and Writings belonging 
to the Eftate devifed to the Plaintiff; and the Caufe was 
heard on Bill and Anfwer only, and the Defendants* 
the other Sifters, infilled, by their Anfwer, on the Be¬ 
nefit of the Plaintiff's Fortune, in Cale it were forfeited* 
and the Executors fet forth the whole Matter, and fub- 
mitted to do as the Court Ihould dire&, being indem¬ 
nified. I 

The Chancellor Lechmere , by the Lord Chief Juftice 
King, and Mr. Juftice Dormer ; and the Chief Juftic<and 
Chancellor were of Opinion, and the Decree was ac¬ 
cordingly ; that in this Cafe the Fortune was not 
feited by this Marrige without Confent; but Mr. Juftice 
Dormer held it was. 

The Reafons they gave were, that here there appeared 
no Intention throughout the Will to make it a Forfei¬ 
ture ; that if in any Cafes whatfoever, fuch Claufes may 
be conftrued to be in Terrorem , they mull be fo here, 
for it feems to be nothing but a Ioofe inconfiderate Way 
of expreffing himfelf, and is only a cautionary Provifion, 
that his Daughters Ihould have the Confent of his Execu¬ 
tors in their Marriage; but the Will is not at all coherent 
throughout, that tho 5 there is that Condition an¬ 
nexed to Sarah 1 s Fortune; yet it is totally omitted, as to 
Elizabeth, and in Rebecca 1 * it comes between the Devife 
of the Money, and the Devife of the Land. 

Then idly. Here is no Devife of it over, tho* he had 
Occafion in two feveral Places of his Will to have taken 
it up again, and given it over, if that had been his 
Intent, or where he devifes, if any of his Daughters die 
without Jffue, he would have inferted, or marry without 
fitch Confent, if that had been his Intent, or at leaft, he 
would have taken Notice of it at the Ctofe of his Will; 
but that he has not done neither. 
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.And then the laftDevifeof the Overplus will not carry 
it, for that is, of the Overplus of the Refidue of his 
Real and Perfonal Eftate, after the Legacies juft before 
mentioned were paid; beiides, he adds, if there be any 
Overplus, as be doubted not but there would, which 
fhews, that he had no Thought of the 100c i for that 
was a Sum, and might be devifed over in Cafe of a For¬ 
feiture, with as much Security as it was given at firft, 
and then he would not have faid, if there beany Overplus. 

That thefe Claufes in reftraint of Marriage have never 
been jtaken favourably; that if there be no Devife over, 
they* have always been held to be only in Terrorem , that 
othevwifc Strangers Executors might run away with a 
great part of a Man’s Eftate from his Children. 

. .JShat the Diftin£fion between a Devife over, and where 
there has been no Devife over, has been taken in all 
Cafes, and was certainly a very good one; that tho* 
Lawyers knew it would be no Forfeiture, yet the Parties 
themfelves might not be fo learned, and therefore it 
would be fome Terror to them to venture to break it; 
but thefe Sort of Reftri&ions could hold no longer than 
’till the Party came of Age, after which they would be 
intitled to their Fortunes, and might bring a Bill for 
Recovery of them. 

Note , In this Cafe were cited Fry cont. Porter , i Vent. 
300, 1 Chan. Cafes 122, Sir Andrew Bellajis's Cafe 34 6. 
Floyd and Hughes , Lord Salisbury's Cafe. 
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cafe 3 4«. Farrington verfus Knightley. 


January 10 . 

A. devifes 
$0 l. apiece 
to his two 
Sifters, and 
50/. to his 
Niece, and 
makes them 
three Execu¬ 
tors, without 
difpofing of 
the Refidue 
of his Perfo- 
nal Eflate, 
the Surplus 
fhall be divi¬ 
ded amongft 
the next of 
Kin,and fhall 
not go to the 
Executors. 


T HIS was a Caufe wherein my Lord Chancellor 
had taken Time to confider and fee Precedents, 
and was this, one Upton of Gra/s*Inn f a Bacchellor, 
began his Will in Writing, with his own Hand, and 
thereby gave feveral Legacies, and gave the Defendants, 
who were two of them his Sifters, and one of them His 
Niece 50 /. apiece, and made them Executors; but be¬ 
fore he had finiftied or figned his Will, he died, polfefTed 
of a conliderable Perfonal f-ftate; and this being proved 
as a Teftamentary Schedule, the Plaintiff?, as next of 
Kin, brought this Bill againft the Defendants the Execu¬ 
tors, for a Diftribution of the Surplus; and the only 
Queftion was, Whether the Plaintiffs were inti tied to 
fuch Diftribution, or whether the Defendants the Exe¬ 
cutors ihould go away with it, and it was decreed for 
the Plaintiffs on View and Confideration of all the Pre¬ 
cedents. 

My Lord Chancellor was clear of Opinion, that. Exe¬ 
cutors in thefe Cafes were but Truftees, that if the 
Teftator intended them the Surplus, could he not have 
eafily have faid fo, that to give them the fame Thing 
2 mice- 
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twice over, Would be abfurd, for the Legacies muft come ^ 

out of the Surplus. 

That fince the Statute of Diftribution, the Succefliion 
to a Perfonal Eftate was as much eftablifhed as the Sue- 
ceflion to the Real Eftate was before; that becaufe they 
are made Executors, they therefore muft have the Sur- 
.plus to their own Ufe, would be to conftrue the Will 
by a Rule, which probably the Teftator did not under- 
ftand, for he might be ignorant of the Import cf the 
Word Executor, or never intend by making them fuch, 
to gi#e them his Perfonal Eftate; that here it would be 
the fiore unreafonable, becaufe they had Legacies given 
them* 

That he had looked into the Cafe of Forfter, Munt, 
and there was no Fraud at all in that Cafe in the Exe¬ 
cutors, tho* it had been greatly held there was. 

That if A. and B. Severally make their Wills, and 
make C. Executor, and A. gives him the Surplus of his 
Perfonal Eftate; but B. does not; and then C. dies In- 
teftate; in this Cafe the Perfonal Eftate of A. and B. 

(hall go feveral Ways, for the Adminiftrator of C. is 
admitted to the Adminiftration of the Perfonal Eftate of 
A . but the next of Kin to B. are to have Adminiftration 
to him, and will be intitled to his Perfonal Eftate; which 
proves C. as to that was but a Truftee. 

And a Cafe was cited of Blackwell and Dry, where a 
Man devifed his Real and Perfonal Eftate to his four 
Daughters, and their Heirs, Executors and Adminiftra- 
tors; one of the Daughters died, and the Queftion was, 
who fhould have her Share; and it was decreed to go 
in the fame Manner as a Real Eftate to the furviving 
Daughter. 

And in this Cafe was likewife cited the Earl of Briftol 
cont* timgerford, where Sir William Baffet devifed his 
Perfonal Eftate to pay his Debts and Legacies, and gave 
1000 L apiece to his Executors; and it was agreed, that 
the Surplus fhould go to theReprefentatives of the next of 
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Kin: Alfo Bayly cont* Bowel, Randal and Rookey, Ward 
cont’ Lant, Wejlmore cone* Jones , Batchelor and Searle 9 
Dutchefs of Beaufort’s Cafe, Edward and Eyles, and 
Paules cont* Smiths ; and my Lord Chancellor was of 
Opinion, that none of thefe Cafes are inconfiftent with 
the general Rule he laid down; fo that Executors are 
but Truftees, and were to have nothing more to theg; 
own Ufe, than what the Teftator plainly intended them 
as Legatees or Devifees, and not the whole Refiduum , by 
Virtue of the Executorlhip. 


Cafe. 347. 

j5 June. 

In Court Ld 
Mjc:Ic<Jitld. 
A Court of 
Equity won’t 
affift a Copy¬ 
holder a- 
gainft a For¬ 
feiture, which 
is found fuch 
at Lav, un- 
JcCs in Cafes 
where aCom- 
I'enlationcan 
be made. 


Sir Harry Peachy verfus Duke of 
Somerfet. 

T HE Plaintiffs Father was a Copyholder in Fee, 
under the Duke of Somerfet y of fome Copyhold 
Lands of about 14 or 15/. per Ann. and made a Sur¬ 
render thereof to the Ufe of himfelf for Life, with Re¬ 
mainder to his firft and other Sons, on his Marriage, in 
Tail Mail, with Remainder to himfelf in Fee; but it 
did not appear that there was ever any Admittance on the 
Surrender in the Father’s Life Time: The Father was 


likewife feifed of Freehold Lands adjoining the laid Copy- 
hold Lands, wherein were fome Quarries of Stone. 

Th* Father in his Life Time made fome Leafes for 


Years of this Copyhold Land, not warranted by the 
Cuftom of the Manor; and likewife carried on his 
Work from the laid Quarry of Stone out of his Free¬ 
hold Lands into the faid Copyhold Lands, but had no 
Licence for making the faid Leafe, or for working the 
faid Quarry in the Copyhold Lands. 

After his Death, in the great Storm which happened 
in the Year 1703, feveral of the Trees Handing in the 
Copyhold Lands were blown down, and the Tops of all 
others broke ofF, fo that the now Plaintiff, who was 
juft come of Age, cut off, lopped the Tops of feveral 
others of the Trees, and fome he quite cut down to 

make 
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make the Avenue to his Houfe the more uniform and ~ ’*** 
regular. 

It was likewife proved in the Caufe, that he had 
made fome Inclofure in the Copyhold Lands, whereby 
the lame which before lay open and uninclofed was 
feparated and divided from the other, and thefe Things 
he had frequently done, notwithstanding repeated Ad¬ 
monitions from the Defendant and his Agents to the 
contrary. 

It? appeared in the Caufe, that the Plaintiff, who was 
a Perfon of Confideration, had encouraged others of the 
Copyhold Tenants, to take the fame Liberty, and ex*< 
prefl'ed gieat Contempt for the Lord of the Manor, with 
Rcipcdl to his Authority over his Copyholders. 

Upon which the Defendant brought his Ejeflmenr, 
and had a Verdi£f at Law, as for a Forfeiture, and to 
be relieved againft thefe Forfeitures, the Plaintiff now 
brought this Bill; and the only Queftion was, 'Whether 
thefe were fuch Sort of Forfeitures as a Court of Equity 
could, or ought to interpofe in by way of Relief. 

It was agreed, that for Non-Payment of Rent of 
Ffoes, or fuch like Things, where a Value might be fet 
on them, and a Compenfation made to the Lord of the 
Manor, for any Laches in Point of Time, it could ; it 
was likewife agreed, that any Forfeiture committed by a 
Copyholder for Life, would not bind the Perfon in Re¬ 
mainder ; but in the principal Cafe, as there was no Ad¬ 
mittance upon the Father’s Surrender, it was the fame 
Thing as if no Surrender at all had been made, and that 
the Copyholder, who made fuch Surrender continued to 
all Intents and Purpofes, both with Refpe& to the Lord, 
and with Refpeft to Strangers, the fame, as if no fuch 
Surrender at all had been made ; that he was to do Suit 
and Service, and to pay his Rent to the Lord, and might 
maintain an A&ion of Trefpafs againft any Stranger, 
notwithftanding fuch Surrender, and as if noneat all had 
been made. 


It 
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It was likewise agreed, that Conditions m Law,* as 
thofe in the principal Cafe, were allowed to bind Infants, 
as well as Pexfons of lull Age; and that no Notice was 
requifite to be given of them, tho* if it were neceffary, 
here is exprefs Notice given the Plaintiff to forbear fe- 
veral of thofe Affs. 

And therefore, as to the principal Point it was urged, 
that if any Afls whatfoever could be a voluntary For¬ 
feiture, thefe muft be fuch, and that a Court of Equity 
ought not to relieve againft them. 

'I hat the ancient Rule for the Jurifdi&ion of this 
Court was confined to thofe Sort of Cafes, that is t6 fay, 
to Frauds, Accidents, and Trulls; and this was by no 
Means within the Reafon and Meaning of any of them. 

That no Compenfation could be made to the Lord 
for what had been done in this Cafe; that tho’ it was 
true in all Cafes whatfoever, fome Sort of Compenfa¬ 
tion could be made, yet not fuch an one within the 
Meaning of that Rule wherein Compenfation had been 
allowed ; that therefore this differed exceedingly from 
the Cafes of Forfeiture for Non-Payment of Rent, of 
Fines, or other Pecuniary Duties; and if the Court 
could Interpofe in this Cafe, lo they might with as much 
Reafon, when a Tenant for Life or Years of Freehold 
Lands Ihould take upon him to levy a Fine, or make a 
Feoffment in Fee; for in thefe Cafes it may be laid, 
that in fome Cafes a Compenlation might be made to the 
Perfon in Remainder or Reverlion, but that was never 
attempted, nor could it be fo much as pretended, that 
the Court would relieve againft Forfeitures of this 
Sort. 

That the Reafon of the Forfeiture was in Confidera- 
tion of the Injury done to the Lord, that is, in the 
prefent Cafe, thofe Leafes at Common Law being with¬ 
out Licence, might in Time be made Ufe of as Evidence 
to prove it a Freehold, that the lopping and topping of 
the Trees, for ever fpoiled the Growth of them, and 
prevented their coming to be Timber. 

: * 


That 
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That the carrying on the Quarry to the Copyhold 
Lands was the fame Thing, as if it had been firft open’d 
therein, which no Copyholder could do. 

That the indofing the Copyhold Lands one from ano¬ 
ther, might in Time deftroy the Evidence of their being 
Copyhold, as it deftroy’d the ancient Boundaries thereof 
and fo it would be to convert Meadow or Pafture Ground 
into Arable. 

That no Cafe could be put, where the Court had 
relieved in Cafes of this Nature, that where a Leafe 
was made of Church Lands, under a Provifo, not to 
affign without Licence, this would not relieve again ft 
the Forfeiture, as it could not alter the Terms on which 
the LcfTor himfelf thought proper to part with his 
Lands, or Force a Tenant upon him in fpight of his 
Teeth, indeed, if this were only by way of Conient 
on the Part of the LefTee, it might pombly be other- 
wife. 

That in the principal Cafe, they were in PofTeffion of 
the Land, and had recovered a Verdift, and to take it 
4 way from them would be to alter the cftablifhed Courfe 
' of the Law, and to make a new one, which they fuppofed 
a Court of Equity had no Power to do; and the Cafe 
of Thomas cont’ Porter, i Chan. Caf. 95, 95, was faid 
to be monftrous; that the Lord, who had upon two 
Trials at Law recovered Verdifts, fhould not only be 
obliged to account for the Mefne Profits, but alfo pay 
Cofts. 

That this was not an Application to be relieved againft 
the Rigour of the Law, or to relax the Law, but di- 
Treftly to make a new Law ; and the Plaintiff* by bring¬ 
ing this Bill, had admitted the Law to be diredly againft 
him, otherwife he might make Ufe of it as his Defence 
at Law. 

That it would be of the utmoft Confequence to Lords, 
if the Plaintiff fhould be relieved in this Cafe ; for then 
it would be but endeavouring to keep thefe Things 
Secret for a confiderable while, and in Time they would 
; 7D “ grow 



De Term. S. Trtn. 17 21. 

grow into an Evidence of Freehold; or if the Tenant 
ihould be found out, it would be only bringing his Bill 
here, and all would be fafe. 

My Lord Chancellor was dear of Opinion, that there 
was no Foundation for Equity to interpofe, that it would 
be to alter the Mature of the Tenure, and the Terms 
whereby Copyholds fubfifted; that if this was a For¬ 
feiture at Law, a Court of Equity had nothing to do 
with it, and that it was like the Cafe of a Feoffment 
made, or Fine levied by a particular Tenant^ pgainft 
which there could be no Relief 

That Copyholders were but Tenants at Will, tho’ it 
were according to the Crflom of the Manor, that this 
entirely differed from the Cafe of a Forfeiture for Non- 
Payment of Rent, Non-Payment of a Fine; for there the 
Eftate was but in the Nature of a Security for thofe 
Sums, and the Lord might be recompenced in Damages 
and Coils. 

That to make a Leafe for Years without Licenfe, was 
a Forfeiture, as it was a Determination of his Will; 
and tho* the Lord fhould rcfofe to grant fuch Licence^ 
yet the Tenant has no Remedy, nor would this Court 
compel the Tenant to grant fuch Licence. 

That tho’ thefe Copyholds are mended by Time, and 
are in the Nature of an Inheritance, yet Rill the Tenant 
is obliged to obferve the Law and Cuilom to which they 
are fubje£l; that thefe Cuftoms are in the Nature of a 
Limitation of an Eftate, which determines upon the 
Breach of them; that unlefs there were fome equitable 
Circumftances in this Cafe, this Court cannot interpofe, 
which would be to repeal and deftroy the Law. 

Note , In this Cafe Sir Barry Peachy in 1*93, on his 
Marriage, furrendred thefe Copyhold Lands to the fevo- 
ral Ufes in his Marriage Settlement, which were to the 
Rfe of himfclf for Life, Remainder to his fixft and 
other Son? foCccflively in Tail Male, Remainder to him* 
fdf ift Fee; and he had Ifiue a Son not yet of Age, 
who waa CamAfctoant with him to this Suit; but them 
z had 
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had been no Admittance at all upon this Surrender, for 
want of which it was clearly held, that Sir Harry Poachy 
continued, and was to be conftdered as absolute Tenant to 
die Duke of the Copyhold Lands, for which was cited 
Cro. Jac. 403, and Balft. and Teh), that consequently 
5 ? Harry wa*> but Truftee for his Son of the Inheritance 
of thofe Lands; but the whde Inheritance quoad, the 
Lord was in Sir Harry, and any Aft of Forfeiture done by 
him would bind the Inheritance, fceeaufe there mult 
always be fbme Tenants to anfwer for the whole; for 
if there had been an Admittance of the Father for Life, 
and of the Son in Remainder, becaufe they come in as 
it were by two diftinft Grants from the Lord himfelf; 
and therefore, the 4 fts of one will not bind or effeft the 
other; but 'till there is an Admittance on fnch Surrender, 
the Lord is not bound to take any Notice of it ; but the 
Tenant continues to alt Intents and Purpofes the fame 
Eftate that he had before; and the rather, becaufo that 
he had no Means to compel him to come in, and be ad¬ 
mitted on fuch Surrender; and whether the Son of Sir 
Harry will ever apply to be admitted on the Surrender, 
may he incertain, and confequently ’till he does. Sir 
Harry is the only Tenant the Lord can take Notice of, 
and his Afts will bind and affeft the whole Inheritance; 
therefore, if he Ihould commit Trcafon, it would be a 
Forfeiture to the Lord of the whole Inheritance; and 
fo it would be, if any other Truftee of a Copyhold; 
and the Lord would not be bound by the Trutt, nor 
would the Lands in his Hands be fubjeft thereto. For 
the Cefiui quo T rufi, is not Tenant, nor can any Afts of 
bis, either of Treafon, Felony, or otherwife, charge or 
affeft the Copyhold Lands. Indeed, if he ihould bring 
his Bill in this Court againft his Father, and the Duke 
to compel an Admittance purfuant to the laid Surrender 
and Settlement, it might come then to be coniidered how 
for this Forfeiture of his Father's would bind him; but 
at prefent nothing of this appears in the Cafe, nor can 
the Court take Notice of it, but in Regard of that Sur¬ 
render, 
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sender, die Bill as to him was difmiiTed without Preju¬ 
dice, and as to Sir Harry, it was difmitied abfolutely; 
but an Injun&ion to Bay his taking out Execution on 
die Judgment in Eje&ment, was granted, becaufe it was 
infifted, that even at Law feveral of thofe A&s were no 
Forfeitures; and therefore a Trial at Bar was direftt# 
on a new Eje&ment to be brought to wait the event 
thereof 

In this Cafe were cited a Cafe of Con and Hick^ord, 
before Lord Chancellor Harcourt, where the Court would 
not relieve againft a Forfeiture of a Copyholder, even 
for permitiive Wafte for letting a Copyhold Houfe tum¬ 
ble down for want ofRepairs; but in that Cafe the Rea- 
ion was, becaufe it was an abfolute Refufal to repair it for 
feveral Years together, after repeated Admonitions and 
Preferments of the Jury of the Wade; and therefore 
it was equal to voluntary Wade: And the Cafe of Edmore 
and Craven , where a Quaker refuting to fwear Fealty, 
the Lord feifed as for a Forfeiture; yet upon the Circuni- 
tiances of the Cafe, the Court gave Relief; Hkewife were 
cited 1 Rol. Abr. 851, Owen 641, Lean. 116, 2 Vent. 3 5^, 
Co. Lit. 53, 68, and the Cafe of Najb and the Countefs 
of Derby before Lord Keeper Wright, where Relief was 
againti a Forfeiture for cutting down Timber by a Copy- 
holder ; but the Reafon of that Cafe was, becaufe the 
Timber was employ’d about the Repairs of the Copyhold; 
and there was only a Mitiake, whether the Steward, or 
Woodman fhould fet out the Timber. 

Note, The principal Cafe held three Days, and was 
'folemly debated; but as to the prinripal Point, whether 
this Court could relieve againti a voluntary Forfeiture ; 
My Lord Chancellor was clear, that it could not, and that 
it would be even to alter and repeal the very Law of 
Copyholds, which tho’ now fupported by Cutiom, were 
at it ft etiablifhed by Aft of Parliament, as all other Parts 
of the Common Law were, ’dll the Records of them 
came, to be loft, tho’ againft a Forfeiture for permitive 
Wafte only. Relief may be given. . 

. ; a 
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Sir Harry Hick verfus Phillips. 

T H E Defendant in June laft enter’d into Articles 
with the Plaintiff, for the Purchafe of an Eftate 
of It&q. /. per Ann. for which he was to give 3 5 Years 
Purchafe, upon executing Conveyances, and the Plain¬ 
tiff covenanted to giant and convey the Lands to him, 
upon Payment of the Purchafe Money; after the Defen¬ 
dant difeovering, that about 30 /. per Ann. of thefe 
Lands were Copyhold, retufed to go on with his Bargain; 
and hereupon the Plaintiff brought his Bill for a Specifick 
Execution of the Articles; and the rather, for that the 
Defendant had paid 50 /. in Pait, upon executing the 
Articles. 

Equity won’t decree i Sptxiilck Execution of this Agreement, ! >cing unequitable ; but 
yjl. 10 be J aid bat jw. 


Cafe 348. 

A. Articles 
; with B. for 
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a till by H. 
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It was argued for the Plaintiff, that there was no Difa- 
biluy on his Parc to perlorm the Agtcement, that the 
Conveyance agreed to be made, mull be confti tied Jetun- 
uum SubjeCLiM Muter nun, that is, the Fiechold by Con¬ 
veyance at Common Law, and the Copyhold by Sin len¬ 
der m the Louis Court, which was the proper Convey¬ 
ance for that Suit of Land ; and therefore the Plaintiff 
Itcing tiling to pcrloim his Part, the Defendant ought 
to be bound to compieac bin Part hkewiie. 

But on the othci Hand it win argued and decreed by 
my Loj d Chancellor, that the Plaintiff Ihould have no 
Ailiffance in a court of Equity for carrying this Agree¬ 
ment into Execution; that they were not bound to affiff 
Contradfs, which were harih and unequitable, or were 
attended with inch Circumftances, as would be a hard- 
Ihip on the Defendant; that this was a Cafe proper for a 
Jury at Law, to conlider of, where they might mitigate 
or moderate the Damages according to what the Cir- 
cumltances Ihould appear to be; but this Court could 
take no Advantage of fuch Circumftances, but muft 
either decree an Execution of the Agreement, or difmifs 

7 E the 
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the Bill; and therefore the Plaintiff ought to be left to 
make the moft he could of it at Law; that the Plaintiff 
in ftri&nefs could not perform his Part of the Agree¬ 
ment, for Part of the Lands being Copyhold, could not 
be convey’d within the Meaning of thefe Articles, the 
Words thereof being all proper for Conveyances at.CnnW 1 
mon Law only; and this being Copyhold, could not be 
fo convey’d, unlefs it had been infranchifed, and the 
Cafe of Young and Clerke was cited, wherein the over 
Value of the Land was the Reafon the Court would* not 
decree an Execution of the Leaies; and for the fame 
Reafon ought not, for the over Value of the Money in 
this Cafe, and therefore difmifled the Bill, and ordered 
the 50 /. to be paid back, out without Cofts. 

Note , The Defendant fwore in his Anfwer, he had 
no Notice of any Part of thefe Lands being Copyhold 
at the Time of the Articles ; but there was no Proof of 
any Fraud or Endeavours to conceal its being Copyhold 
from the Defondant; but only a general Contract to 
convey all thofe Lands, without diftinguifhing, whether 
Freehold or Copyhold. 


T> E 
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Bow am an verfus Reeve. cafe 349. 

T HE Defendant’s Teftator being feifed of a con- A Native of 
fiderable Eftatc in Holland, confifting in Houfes, SKof a 
^Goods, Merchandizes, Jewels, and other Effefts, and JS^birh* 
'■being a Native of that Country, and refiding there, fends 
for a Notary Publick to make his Will, and according to making 1 his 
the Cuftom of the Country, an Inftrument is drawn up land, how it 
in the Nature of a Will, and executed, whereby the 
Teftator gives fome of the Houfes to the Minifter of the 
Prefbyterian Meeting there, and others to the Minifter of Handing the 
the Reformed Church there ; and then gives all the Re- SfCwfof 
fidue of his Goods, Chattels, Plate; Jewels, and other eaehCountr > v 
Effe&s (which are very particularly enumerated) to the 
Defendant, whom he makes his univerfal Heir and Exe¬ 
cutor, and dies poftefted of a very confiderable Perfonal 
Eftate in England, befides what he had in Holland. 

By the Laws of that Country, there is no Diftin&ion 
between Real and Perfonal Eftate, but both are equally 
liable to the Satisfa£lion of Creditors; and therefore, 
after the Teftator’s Death, his Creditors in Holland took 
2 Pofleffion 
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PoffelHon of thofe Houfes fo fpecifically devifed, as 
aforefaid, for the Satisfa&ion of their Debts ; and tho* 
there were other confiderable EfFe&s in Holland ; yet the 
refiding Devifee and Executor would not intermeddle 
therewith, becaufe by the Law of that Country if 
does, he muft take upon him the Payment of all jfh- TdEa- 
tor’s Debts, whether they exceed or fall fhort of his 
Aflets; but he proved the Will here in England, and by 
Virtue thereof, poffeflcd himfelf of all the Teftator s 
Eftate and Effe&s here *, and thereupon, the Plaintiffs, 
who were Devifees of the Houfes in Holland, brought 
this Bill againft the Executor and Reliduary Legatee to 
have a Recompence in Proportion, to the Value of the 
laid Houfes. 

And my Lord Chancellor decreed an Account and Sa- 
tbfaflion accordingly ; and tho* it was urged, that thofe 
Houfes by the Law of this Country being liable to the 
Payment of Debts, and iherefoic the Specifick Devifees 
muft take them liable thereto, and that the Teftator 
never intended to give them etherwife, or to give them 
any other Part of his Eftate; and that they muft take 
them cum onerc ; yet he held, that they Ihould have fuch 
Account and Satisfa&ion as aforefaid. 

And my Lord Chancellor f urther Laid, that there was 
no Difference between a Devife of thefe Houfes, and a 
Devife of a Horfe, or a Term for Years here ; and that 
in ..hole Cafes, it the Creditors bring an Aflion, or take 
out Execution upon a Judgment againft the Executors, 

. and rake the Horfe, or Term for Years in Execution, 
which they may do, notwithftanding the Specifkk De¬ 
vife thereof’ yet moft certainly the Executor, or Reli¬ 
duary Legatee (hall be obliged in Equity to make them 
a Recompence ; for they are to have nothing to their 
own Ufe but the Refiduc, after the Debts and Legacies 
paid, and this Refiduum is chargeable with the Debts; 
tho* as to the Creditors, they muft take what Part they 
-think fit in Satisfa&ion of their Debts, and the enume¬ 
rating of Particulars in this Devife of the Refiduum, makes 
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it tio more a Specifick Devife, than if he had only faid 
in general, all the reft of his Goods and Chattels, or 
fuch like Words; and therefore this Rejiduum liable 
to the Payment of Debts, altho* the Creditors thought 
fit to fix on other Parts of his Eftate, and thereby 
flpprived the Epecifick Legatees of what was intended 
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ore jro. Downam & al’ verfus Matthews & al’. 


TPHE Plaintiffs were Clothiers, and had mutual 
mutual' dii A Dealings with one Bifs , to whom they fold and 
ings in the delivered feveral Cloths, and Bifs fet off the Money 
Trad”, which owing to them in dying of Cloths : Thcfe Dealings had. 
were carried been carried on for feveral Years, without Payment of 

on for feveral 7 J 

Tears, with- Money on either Side; but the Debts on one Side were 
ofMoneyon paid off againil the Debts on the other Side, Bifs was 
z^dL^n- likewife indebted to the Defendants for Cloths, and 

indebted 3 ^ ot ^ er Goods, which he had bought of them, and on 
others bySpe- flaring Accounts between Bifs and the Defendants, he 
S a JSr!r appeared to be indebted to them in the Sum of 300 /. 
Sre oIuAd * an ^ upwards, f° r which he made them a Mortgage, and 
miniitration becoming after indebted to them in 200/. and upwards, 
fue^atul. he did for fccuring of that Money enter into a Bond, 
enjjoiii Ihe 1 an ^ confefTed a Judgment to them. Bifs died Inteflate, 
Artion, and and indebted likewife to feveral other Perfons by Bonds 
count; and and other Specialties : The Defendants took out Admini- 
b^ahojed^ ftration as principal Creditors, and finding feveral Sums 
g if ^y of as due and owing from the Plaintiffs, demanded Payment 
what was due thereof: The Plaintiffs on the other Hand had feveral 
i! htaftom 3 Sums 


58i 


_ In Curia Gancellaria. _ 

Sains of Money due, and owing them from the Inteftate, 
and offered to account with the Defendants, and pay 
what fhould be due on the Ballance thereof; but in- 
lifted to retain what was owing them towards Payment 
of what was owing from them to the Inteftate, as they 
[had always d6ne in his Life Time; upon this the Defen¬ 
dants' bwag both Adminiftrators and Creditors by fpe- 
cialty, as aforefaid, thought themfelves intitled to a Pre¬ 
ference in Payment before the Plaintiffs, who were at 
moft but Creditors by Simple Contract j and thereupon 
the Defendants refuftd to difeount what was due to the 
Plaintiffs from the Inteftate, out of what was due from 
the Plaintiffs, to the Inteftate ; but inftead thereof brought 
A&ions at Law agairift the Plaintiffs for the Money 
owing by them to the Inteftate: And to be relieved againlt 
thefe Aflions, and that they may be allowed to flop 
their own Debts out of what was owing by them to the 
Inteftate, the Plaintiffs brought this Bill j and the only 
Queftion was, Whether the Defendants Ihould be obliged 
to enter into the Account. 

It was argued by the Defendants, that they ought nor, 
that they were not only Adminiftrators, but alfo Credi¬ 
tors, and Creditors too by Specialty; and therefore had a 
right to recover and retain towards Payment of their 
own Debts, preferable to the Plaintiffs, who were only 
Creditors by Simple Contraft ; that this was a legal Ad¬ 
vantage they were intitled unto, and that a Court of 
Equity ought not to take it from them; however hard 
this might feem as againft the Plaintiff ; yet the bare a Court of 
Hardfhip of it could be no Ground for Relief in a Court 1 

of Equity; that before the late Statute it was the fame Advan- 

in the Cafe of Bankrupts, that the Debtors to the Bank- tage in >a- 
rupt fhould be obliged to pay whatfoever they were in- SJ! ° 
debted to him, without the Liberty of retaining what he 
was indebted to them ; and tho’ this is now alter’d, yet 
the prefent Cafe remains as at Law, and the Defendants 
ought not to be deprived of it by a Court of Equity; 
and that to do this would, be to invert and alter the 

Courie 
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Where ftop- 
p:ige will be 
allowed as 
good Pay¬ 
ment. 


Courfe of Adminiftration, which allows that Debts of a 
fuperior Nature ftiould be paid preferable to Debts of an 
inferior Nature, as the Plaintiffs are. 

But Lord Chancellor faid, that tho* generally flop- 
page was no Payment, and that there were fome Cafes 
where this could not be done, as a Man A>uld notJ|ggf> 
his Rent for Money owing to him, or a Bcfid^toward 
Satisfaction of a Simple Contract: Debt; yet in Cafes of 
this Nature, where it appeared, that the mutual dealing 
between the Inteftate and the Plaintiffs were carried on 


for feveral Years in this Manner, without Payment of 
any Money on either Side, it was a ftrong preemptive 
Argument of an Agreement to this Purpofe, and that 
without fuch Liberty of retaining againft each other, 
they would not have continued on their Dealings; but 
if it had been infilled upon by either Party 5 that the 
other ftiould not be allowed to fet off his Debt out of 
what was owing by him to the other, as they could, that 
this would have foon broke off all Dealings between them; 
that this was the conftant Ufe among Merchants and 
Traders, and the only Reafon which induced them to 
take fuch Goods as they wanted of one, rather than anc- * 
ther, was, that fuch other Perfon in his Way ftiould 
take of them the Goods he wanted, and to fet off one 
againft the other; that the Statute of Bankrupts which 
directed Accounts to be taken in fuch Manner, did 
it becajfe it was reafonable to have been fo before, or 
elfe you mull fuppofe, that the Parliament made an un- 
reafonable Law ; that if there was but the leaft Handle 
for directing fuch an Account, it ought to be done, as 
if even in Cafe of a Bond, the Intereft had not been 
paid, but call up and allowed in Goods, that this would 
intitle them to retain the whole againft each, as the 
Account ftiould come out, that the Reprefentatives of 
each Party would be in no better Condition than the 
Parties themfelves would have been, in Cafe they had 
been living, and no Pretence could have been to let the 
one go on for the recovery of his Debt, without allowing 
3 ~ ~ ~ the 
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the.other to retain his own Debt thereout; and there¬ 
fore fent it to a Matter to take the Account accordingly, 
and ordered the Plaintiffs Cofts out of the Affets. 
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Ivy verfus Gilbert. cafe^i. 

~ Afril 14 .. 

O NE Roger Pomfrey being feifed of the Ettate in 

Queftion, which was about 160 /. per Ann. in the ^ge'seST 
Weft of England , in 1651, makes a Settlement thereof 
on his Marriage, to two Truftees, and their Heirs, to Malc . aT « in 
the Ufe of himfelf for Life, Remainder to Truftees created and 
during his Life to fupport Contingent Remainders, Re-xSSL^fci 
mainder to his Wife for Life for her Jointure, Remainder ” i;! jj^ e y Uin 
to the firft and other Sons of that Marriage in Tail for Daugh- 
Male, Remainder to two other Truftees for the Term ofISifno 
120 Years, Remainder to his own right Heirs. 

* ted for rai¬ 

ling it; and the Wc.-ds of the Power are, that the Truftees ftall raife it out of the Rents, Iffues 
ana Profits of the Lands, as well by leafing or demiling of the lame fbrii Years, or three Lives; ‘ 
yet may the Truftees, if there be Occafion, by Way of Anticipation, Mortgage the Lands, or rahe 
the Money any other Way. 
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The Term of no Yeats was declared to be lipon 
Truft, that if there ftiould be no Iffuc Male of that 
Marriage, and one or more Daughters, then that the * 
Truftees, by ard out of the Rents, I flues and Profits of 
the laid Premifl'es, as well by leafing, or by demifing the 
Line for 2 1 Years, or three Lives, or fi^r any T erm -Gj 
Number of Years determinable on three Lk£5*r J tiot"ex- 
ceeding 120 Years, to raife and pay for the Portions of 
futh Daughters, if more than one, the Sum of 1 500 /. 
equally between them ; and if only one fuch Daughter, 
then the Laid Sum of 1500/. to fuch only Daughter,-^ 
without limiting any Time for the Payment thereof, and 
without any Piovifo for determining the faid Term, on 
Payment of the Money. 

The Marriage took Effe£l, and the Wife died fome 
Time after without Iflue Male, leaving only one Daugh¬ 
ter. Roger Pomfrey lived until 1718; but in 1706 he 
made a voluntary Settlement of the Eftate in Queftion, 
to the Ufe of himfelf for Life, Remainder to Hugh 
JPomfrcy his Nephew for Life, Remainder to Truftees 
during the Life of his Nephew, to preferve Contingent 
Runaindeis, with Remainder to the firft and other Sons 
of ihe faid Nephew in Tail Male fucceffively, Remainder 
to the Defendant John Gilbert, for Life, with Remainder 
to Truftees during his Life, to fupport Contingent Re¬ 
mainders, with Remainder to his firft and other Sons iu 
Tail Male, with feveral Remainders over. 

Soon I’ltcr the Death of Roger Pomfrey, Joan his only 
Daughter (the Truflces for the Term of 120 Years, 
being both dead) took out Letters of Adminiftration to 
the iiirviving Truftee, and then married, and her Hul- 
band having Occafion for her Portion, they applied to 
Hugh Pomfrey, who had been in Poffeifion of the Eftate 
about three Years, to have the fame paid; but he, not 
being able to pay the fame, joined with her and her , 
Huftand in a Mortgage of the Remainder of the Term 
of 120 Years to the now Plaintiff, in Confideration of 
1500/. by him lent and advanced to the Hufband, 

3 • " with 
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tfhll a Covenant from Hugh Pomfrey for Payment of 
the Money. 

It appeared in the Caufc, that Hugh Pomfrey had paid 
the Intereft of the 1500 /. from the Death of Roger, 
fiift to Joan herfelf, and afterwards to the Plaintiff 
from the Tirrfs of the Mortgage, which was in 1712, 
to'his'i^gadl, having received the whole Profits of the 
Eftate during his Life, and having made him, and one 
of the Defendants his Executors; and on the Death of 
Hugh Pomfrey without Iffue, the Defendant Gilbert , as 
next in Remainder for Life, entred on the Eftate in 
Queftion ; and the Reprefentatives of Hugh, not having 
Aflets to pay the 1500/. The Plaintiff now brought 
this Bill againft the Reprefentatives of Hugh, for a Dif- 
covcry of AfTets, and againft the Defendant Gilbert , that 
he might redeem or be foreclofed. 

For the Plaintiff it was infifted, that he was an 
Honeft Creditor, and having lent his Money, his Ap¬ 
plication to this Court was proper; that tho* the Claufe 
which impowers the Truftees to raife the Portions feems 
imperfefl, yet it appears, that the Truftees might mort- 
. gage the Premiffes, and that plainly there are fome 
\Vords wanting, for after a Direction to raife the 1500 /. 
out of the Rents, Iffues, and Profits, it follows, as well 
by demifing , leafing , &c. and there is nothing after it 
to anfwer, as by fome other Way , or at leaft this ought to 
be fuppofed in this Manner, vhi. out of the Rents, Iffues , 
and Profits as well (as) by demifing, leafing, &c. and 
that lome other Parts of the Deed teemed to explain it 
in this Senfe, and that the Truftees, or the Reprefen¬ 
tatives of the Survivor of them (which was Joan her¬ 
felf) had good Power to Mortgage the Term tor railing 
*he Money, as it had been frequently fettled in this 
Court, that where a Sum of Money was to be raifed 
out of the Rents, Iffues, and Profits of an Eftate; that 
if the ordinary annual Profits would not do it, that 
they might mortgage or fell the Term itfelf; and this 



$86_ De Terming Pafcba, 1722. 

plainly appears to have been intended for a Portiorf /or 
Joan; and if {he had married fooner, might have been 
greatly Inconvenient to her, if {he mull have ftaid 
’till it could have been railed out of the annual 
Profits. 

Loid Chancellor. That the natural and primary Inter¬ 
pretation of thefe Words, out of the Rem^lfaes, tmd 
Profits , was out of the Rents, Iffues, and Profits as they 
arofe, and not by Way of Anticipation ; but becaufe 
this might be fometimes greatly inconvenient where Pro- 
vifions were limited to be paid at fuch a Time, there¬ 
fore the Court had extended the meaning of the Words 
in fome Cafes, and to anfwer forne particular Purpoles; 
that they {hould likewife comprehend the Profits of 
the Term, by Way of Anticipation, as the Land and 
the Profits of the Land were the fame Thing, and this 
he thought, which at firft was introduced to ferve a 
particular Purpofe on fome particular Circumftances, 
came by Degrees to be extended to a kind of a gene¬ 
ral Rule; but this he {aid, was only where a particular 
Time was appointed for the raifing and paying of the 
Money ; and it appeared plainly, that the ordinary an¬ 
nual Profits of the Land would not be fufficient to* 
raife it within the Time, there they had been allowed 
to raife it by Way of Anticipation of the Profits by 
Way of Mortgage; but in this Cafe there was no parti¬ 
cular Time appointed for the raifing of this 1500/. 
and therefore no Occafion to anticipate the Profits of this 
Term for that Purpofe. 

* He further obferved, that here was no Power to 
raife the 1500/. by way of Anticipation of the Profi s 
for more than 21 Years, or three Lives, or any Number 
of Years determinable upon three Lives, and not for 
the whole 120 Years for the Limitation of demifing; 
leafing for thofe Terms would be idle, and to no Pur¬ 
pofe, if they were at Liberty on the firft Words, out of 
the Rents, 1 flues, and Profit?, to have mortgaged or 

3 fold 
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fokM the whole Term, becaufe that included and com¬ 
prehended all other inferior Ways of railing it by De- 
mife or Leafe, by any lelTer Term. 

Then as to the Objection, that this was like the 
Cafe of a Mortgagee, who fuffers the Mortgagor to 
continue in Bofleffion, and Receipt of the Rents and 
Profits, does not Prejudice his Title, but that 

he may at any Time after, whenever he thinks fit, bring 
his Bill to fbreclofe, and the Rents received by the 
Mortgagor in the mean Time, (hall not go in Part of 
Satisfa&ion, even tho 7 there were other Incumbrances 
behind it. 

And therefore my Lord was of Opinion, and decreed 
in this Cafe, that the Money being to be raifed out of 
the annual Profits as they arofe, that the Receipt of 
Hugh Pomfrey, the Tenant for Life, was the Receipt of 
Joan hericlf, as to thofe in Remainder; and the Plaintiff 
{landing in the Place of Joan , who by taking out Admi- 
niftration to the furviving Truftee, had the legal Effete 
of this Term, and was alfo Ceftui que Truft of it; and 
the Plaintiff by taking an Alignment of the Term ftands 
in her Place, as to the Remainder Man, and confequently 
the Profits which were received during his Life, lhall 
go towards Satisfa&ion of the 1500/. and what lhall 
appear to have been unraifed during his Life, to be 
charged on the Remainder, tho* as againft the Reprefen- 
tatives of Hugh, by Reafon of this Covenant for Pay¬ 
ment of the Money, the Plaintiffs muft have an Ac¬ 
count, and his AfTets, as far as they will extend,^ to be 
applied towards Satisfaftion ; and as to the Profits re¬ 
ceived by Hugh , before his joining in this Mortgage, 
his Alfets, by Reafon of this Covenant which makes it 
a Debt by Specialty, to be liable to make the Defendant 
Satisfa&ion likewile, as to thofe Profits, otherwise my 
Lord was of Opinion, that they Ihould have been ap¬ 
plicable to recompence the Defendant with what his 
Effete was chargeable with, more by reafon of Hugh's 

7 H applying 
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applying thofe jPrpfits to fiis own Ufe, as a Dfibt^by 
firpple Contra#; but thp Cpvcpapt wipfi the Plaintiff 
makes it a Debt by Specialty, which muft take Plf^ 
and decreed accordingly'; thp’ he agreed, that where a 
Sura of Money was to tie raided out of the Rents and 
Profits, and paid at a certain Time; that* they may bp 
raifed by Way of Mortgage on thofe w fords, which 
was flill hut out of the Profits, tho’ by Way^pf Anti¬ 
cipation of them; and that where Lands were charged 
with Debts or Legacies, and then devifed to one „ for 
Life, with Remainder over, that each Eftate fhould only 
bear its own Burthen, and not the whole Profits be ap¬ 
plied as they arofe, which would defeat the particular 
Eftate; and ’till fuch Mortgage or Sale, it was fufficient 
for the Tenant for Life to keep down the Intereft, but 
not in the principal Cafe, where from the Nature of it 
the 1500/. was to be raided out of the Profits, as they 
are; and the Tenant for Life fhould not be at Liberty 
to throw the whole Burthen upon thofe in Remainder; 
but decreed likewife, that what might have been by 
letting of Leafes, according to the Power, by Way of 
Fine, if Hugh had apprehended his Eftate chargeable with 
this Money, and fo had taken the Benefit of making fuen' 
Leafes, that they fhould be accounted for by the Re¬ 
mainder Man, the Defendant. 

Cafe Beech verfus Crull 

April 19. 

L or oif*i )t!' r I 'HE Plaintiff bought 500 /. third Subfcription 
mutzus. JL of the Defendant, at 205 per Cent . Premium, 
for whiefi he paid in ready Money 1525/. and the De- 
fendapt at the fame Time gave the Plaintiff a Bond to 
deliver him 4Q0 /. in the faid third Subfcription, when 
the Receipts fhould be delivered out of the fame by the 
Company; apd no Receipts being delivered our, this 
Bill was brought to have the Money refunded, the Plain* 
tiff hx his Bill offering to deliver up the Bond; the 

Defendant 
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Dtsfeid^nt demurred to the Plaintiff’s Bill for want of 
Equity, and by way of Anfwer offered to transfer to 
him the Stock given by the Company for the 5001 
paid in upon the Subfcription, and the Demurrer was 
allowed. 

My Lord Chancellor fa id, the Plaintiff’s Equity was, 
that he \^as ir Wow to pay but 109 per Cent . for this Sub- 
fuiption, and complains, that he had not the Receipt 
delivered out, which would have obliged him to pay 
1000 /. per Cent . and laid, there was no Colour in the 
World to demand back his Money} but he mutt take 
back the Stock given by the Company in Lieu of it, as 
he agreed to Hand in the Seller’s Place, and would have 
been glad to do fo, if it had proved an advantageous 
Bargain, fo mutt he too now, that it comes out to be 
othervvife ; but faid, that the Plaintiff might proceed at 
Law, if he thought fit, upon his Bond, and make the 
bell of it there. 


Dawes verfus Ferrari. cafe 5 s=- 

Eodtm Die. 

A Man by his Will devifes his Eftate to his Wife for 

Life, Remainder to the Defendant, who was his for Life, Ke- 
Grandaughrer, and Heir at Law for Life, Remainder to Gwn-° 
his own Heirs Males, and the Plaintiff and Heir Male da l u s lm -' r i, v 

• who was I lejr 

brought this Bill againtt the Defendant, for an Injunc- at Law, for 
tion to ftay Watte ; the Defendant demurred, for that maiiidcr to 
the Plaintiff had no Title, being only Male, but not 
Heir, the Defendant herfeif being the Teftator’s Heir ; r^w. aitw 
and therefore the Plaintiff could not take by Purchafe, H« r Male, 
according to Co. IJt. 19, and feveral other Books; and “ y n vTrtue k of 
this differs from Brown and Barkbatns Cafe in this Court, 
for there the Limitation was to the Heirs Male of the having both 
Grandfather, fo was quaji, an Eftate Tail in the Grand- Defeription 
father; but here it is of a Fee-Simple, which none can in 
take, who has not both Parts of the Defeription in him. 


Lord 
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Lord Chancellor laid, this had been fettled in "aSthe 
Coui ti of Weftminfter-Hall ; and therefore it was dange¬ 
rous now to (hake it, tho* he thought Shelly s Cafe not 
agreeable to Reafon, and Anderfon who reports the fame 
Cafe lays, the Judges gave no Reafon at all for their 
Opinions, tho* Lord Coke had made fo loAg a Report of 
their Arguments; but however weak it waS^k-firft, the 
Law has been taken accordingly ever fince; and it is 
dangerous to remove ancient Land Marks; and faid, it 
was no Matter what the Law was, fo it be known,*and 
faid, why don’t you bring your Aflion of Wafte, and 
afcertain the Will at Law, fo the Demurrer was allowed. 
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Lady Whctflone and Sainsbury. 

N the Marriage of the Defendant’s Father, the Chancellor's 
Eftate in Queftion was fettled on the Father for Demurrers. 


Life, Remainder to the firft and other Sons of the Mar- wife*$££ 
riage fucccffively in Tail Male, with other Remainders s a « tle - 
over, the Defendant was the eldeft Son of that Mar- made Tenants 
riage, and there were fcven or eight other Children ;!min£ fo~ 
after the Birth of all tliofc Children, the Father and Sht somof 
Mother having Occafion for about 300/. make a Morr- r . he Alarria g c 
gage of this Eftate, which was done, by way of Leafe£?aUM«fc; 
and Relcafe, and Fine, come cco , &c. this Mortgage 5 ‘SiSS 
Money, by the Addition of other Moneys lent, and in- cwi- 7 
tereft from Time to Time increafcd, ’till at laft it came drrn < b y 
to 700/. and then it was afligned to the Plaintiff; 
and another Leafe and Releafe, and Fine were Ievy’d gig'* S?* 1 ' 
and executed by the Hufband and Wife, for the making - La a 7 oVfej is 
good of this Alignment; the Hufband died, and this rure, and the 
Bill was brought againft the Widow and eldeft Son, muit'iSTL 
that they might redeem, or be fbreclofed, the Mortgage JVtoney * 
Money being near the Value of the Eftate, and to be 
relieved againft the Forfeiture; the Defendant the Son 
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pleaded the Marriage Settlement of his Father and Mo¬ 
ther, whereby they were but Tenants for Life, and in- 
fiflfcd on the Forfeiture. 

My Lord Chancellor allowed the Plea, and laid, this 
was a Contrivance to deftroy the Settlement, and diiin- 
herit the Son, and laid, he had declared hiiKQpinion be¬ 
fore, in Cafes of this Nature; that there could be no 
Relief, particularly in the Cafe of Sir Harry Peachy and 
Duke of Somerjet , fo the Plaintiff loft her whole Motiey. 


Cafe Anonymous . 

Proprietors 6 TP HIS was a Bill brought by the prefent Treafurer 
tidng U may* M and Manager of the Temple-Mills Brafs Works, 
bring fome in Behalf of themfelves, and all others Proprietors and 
them to an Partners in the firft Undertaking, except the Defendants, 
vithouTma- who were th c l ate Treafurers and Managers, being about 
Members^ 16 1 ? * n dumber, and was to call them to an Account for 
Parries, eC- feveral Mifapplications, Milmanagements, and Imbezil- 
rhcy aJ fue on ments of the Copartnerlhip in the late South-Sea Times, 
fhemfdves to Value of $ 0,000 /. and upwards, the Copartner 
and all the Ihip confifted originally but of 18 Shares; but thofe 
rclt * 18 Shares in the Year 1720, were fplit and divided 

into 800. 

The Defendants demurred, for that all the reft of the 
Proprietors were not made Parties, and fo every one 
had the fame Right to call them to an Account, and 
• then they might be harraffed and perplexed with mul¬ 
tiplicity of Suits; but the Demurrer was difallowed. 

1 ft. Becaufe it was in Behalf of themfelves and all 
others the Proprietors of the fame Undertaking, except 
the Defendants, and fo all the reft were in Effe& 
Parties. 

idly, Becaufe it would be impra&icable to make them 
all Parties by Name, and there would be continual A- 
batements by Death, and otherwife, and no coming at 
Juftice, if all were to be made Parties. 


Mentney 
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At the Kollt. 

T HIS was a Cafe wherein the Mafter of the The . Dii,b * 

j , renorbetween 

Rolls hm taken Time to conlider, and give Ju Qg- tlie Civil and 
ment, in Relation to the Diftribution of an InteHate’s j^Jc cS 
Eftate, and he faid, the Rule to be obferved in thefe 
Cafes, was to be taken from the Civil Law, and not 
frdhi the Common Law, between which there was a be the Rule 
wide Difference in the Computation of the Degrees of JJ.JdScS'S 
Proximity; for the Canon Law, prohibiting Marriage be- 
tween Relations, ’till after the fourth Degree, that they tions. 
might exclude as many as poffible from the Liberty of 
Marriage within thofe Degrees, without a Difpenfation, 
reckon all in the direct afeending or defending Line, 
and thofe in the collateral Line correfponding with 
them to be but one Degree; as for Inftance, Father or 
Mother, Uncle or Aunt make but one Degree ; fo 
Grandfather or Grandmother, Great Uncle, or Great 
Aunt make but two Degrees; but by the Civil Law, the 
Father or Mother make one Degree, the Grandfather or 
Grandmother two Degrees, and the Uncle and Aunt 
three Degrees; fo that the Grandfather or Grandmo¬ 
ther in the Diftribution of an Inteftate’s Eftate, fhall be 
preferred before the Uncle or Aunt, as being nearer of 
Kin, within the Rules of Computation, or the Law of 
Proximity by the Civil Law; and fo it was decreed by 
my Lord Chancellor Cuivpcr, in the Cafe of Duppa ; 
for the Grandmother againft the Uncle or Aunt; but if 
you go one Degree further, and reckon to the Great 
Grandfather or Grandmother, they are in equal Degree 
with the Uncle or Aunt, as they are in the third Degree 
in direft Lines with the Unde or Aunt, who are m 
the third Degree in the Collateral Line; for you muft 
reckon thro’ the Grandfather or Grandmother, to come 
to the Uncle or Aunt, and then they are in juft the 
fame Degree of Remove from the Nephew or Niece in 
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the collateral Line, as the Great Grandfather or great 
Grandmother are in the direff afcending Line, and 
confequently being in equal Degree of Kindred, by the 
Rules of Computation of the Civil Law, are equally 
intitled to the diilributive Shares wirh Vhe Uncle or 
Aunt. Nw 

And he faid, that the Statute of Diftributions was 
penned by a Civilian, and except in fome few particu- 
lar Inftances mentioned in the Statute, is to be*go¬ 
verned and conftrued by the Rules of the Civil Law; 
and his Honour cited the Cafe of Carter and Crawley 
at the End of Raym. Rep. and feveral Books of the Civil 
Law, where this Manner of computing the Degrees is 
exprefly taken Notice of and explained. 


Gafe 377* 

Ante. 

July 18 . 

A Man who 
marries a 
Freeman of 
London's 
Daughter 
without his 
Confent, 
joins with 
his Wife in a 
Keteafe to 
the Father, 
in Confidera- 
tion of a 
100/. of all 
their Right 
to his Ferfo- 
nal Eftate; 
after his 
Death, this 
(hall bar 
them of their 
Cuifomary 
Share. 


Kemps verfus Kelfey. 

T HE Defendant's Teftator was a Freeman of 
London , and had feveral Children, the Plaintiff 
married one of his Daughters without his Confent; 
but fome Time after the Marriage, the Father agreed to 
give the Plaintiff ioo /. provided he would Relcafe 
whatever cuftomary Share he might be intitled to of 
the Father’s Perfonal Eftate after his Death; and it was 
proved in the Caufe, the Father faid he would not 
leave the Plaintiff the lefs fer it, and that it was what 
he himfelf had done upon hi> own Marriage ; accor¬ 
dingly the Defendant and his Wife acknowledged the 
Receipt of this ioo /. and the Hufband’sCovenant, that 
he does and will accept it in full of whatever cufto- 
mary Share he may be intitled to in Right of his Wife 
out of the Father’s Perfonal Eftate. 

The Father after made his Will, and having only 
two Daughters, the Plaintiff, and one other married to 
the Defendant; he devifes 400 /. to the Defendants, to 
be put out at Intereft for the Benefit of the Plaintiff’s 
Wife, for Life, and after her Death gives this 400/. 
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ta/the Defendant, it was computed that the Plaintiff's 
Orphanage Share would have amounted to 400 /. or 
thereabouts. 

And this Bill was now brought to have an Account 
of the Teftator’s Perfonal Eftate, and to be let into 
their Share ff the Orphanage Part, notwithftanding the 
(aid Releaf/ and Covenant. For the Plaintiffs it was 
infilled, that there was a great deal of Difference be¬ 
tween this Cafe, and a Woman’s contracting before her 
Marriage with a Freeman, as to her cuftomary Share 5 
that ftie was at Liberty, whether fee would marry or 
not; and therefore, whatever Contra£l fee made before 
Marriage to exclude herfelf of any Part of his Pcr- 
fonal Eftate, ought to be binding, and was always 
looked upon as a Compounding for her Cuftomary 
Share; but a Child was a Child, whether fee would 
or not, that it was not a Matter of her own Choice; 
and therefore, an A& of this Kind was to be looked 
upon as proceeding from the Awe and Influence of a 
Parent, and ought to be no farther binding than it 
was juft ; and if it were otherwife, fee might for 100 /. 
or a lefler Sum, be excluded from five or ten Times as 
much, or perhaps a great deal more. 

That this was in the Nature of a Releafe of a Pof- 
fibility of what the Father would die worth, which 
could not then be known, or he might lay out his 
whole Perfonal Eftate in Land, and then there would 
be nothing for the Cuftom to operate upon; and there¬ 
fore this Releafe of a Poftibility in the Cafe of a 
Child to its Parent, ought not to be conclulive, efpe- 
cially as fee was under Coverture, and the Hufeand 
in regard to his Wife, was under the feme Awe and 
Influence. - 

But notwithftanding thefe Beafons, my Lord Chan¬ 
cellor was clear of Opinion, that the Plaintiffs had no 
Pretence in the World for this Bill; that this Releafe 
being executed only by the Hufband and Wife, there 
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was nothing under the Father’s Hand, whereby tie 
certainty of this Provifion for them appeared in Wri¬ 
ting, and then by the Cuftom they were exprefly barred 
to make any Demand of more. 

That if the Plaintiffs, who are the very Perfonr - 
who gave this Releafe ftiould be let into, it afide, it 
would be a direft Fraud on the Father, \gr he was 
not obliged to give them a Groat; and when he 
becomes fo far reconciled, as to give them this ioo /. 
upon confenting to give this Releafe, and the Hufband 
covenants to accept it in full of his Wife’s cuftomary 
Share; that if they Ihould now be admitted to fet all 
this afide, it would be a direft Fraud on the Father, 
who if it had not been for this Releafe, might have 
laid out his Perfonal Eftate in the Purchafe of Land, 
and thereby have prevented entirely the Plaintiffs from 
the leaft Pretence of any further Share; and that, 
perhaps, the Reafon of his not doing of it might be 
in Confidence of the Plaintiffs being barred from de¬ 
manding any more. 

That this Tittle Tattle of his not leaving them lefs, 
was of no Confequence, when he was not obliged to^_ 
have given them any Thing. 

And he laid, this Cuftom. of the City of London 
' was the Remains of the old Common Law, that a 
Man could not give away any Part of his Eftate with¬ 
out the Confent of his Children, and is fo taken 
Notice of in Bratton', but it being found extreamly 
inconvenient and hard, it was by the tacit Confent of 
the whole Nation abrogated and grown into Difufe, 
for what Law has been ever made to repeal it; but 
in the City of London, where the Mayor and Aider- 
men had the Care of Orphans, they by that foie Au¬ 
thority and Power have preferved this Part of the Com¬ 
mon Law in London , which is difufed and difapproved 
every where elfe. 


3 
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And he faid, this differed from the Cafe of Frederick 
and Frederick, where the Father had exprefly cove¬ 
nanted to make himfelf a Freeman of London , which 
was intended to let in the Children of that Marriage 
iiito the cuftomary Share, as a Provifion for them; 
and he, tho’'frequently applied to for that Purpofe, 
refufed to do it, which turned the Fraud on his Side; 
and fo the Bill was difmiffed, favc only, that the De¬ 
fendants were to give Security to anfwer the Intereft 
of the 400 /. during the Plaintiffs Wife’s Life. 


Anonymous. c £y± 

In Court LJ 

O NE feifed of an Eftate of ^co/. per Ann. de- e 

. , . r . *■ A icilru of 

vilcd 300/. per Ann. of it to an Infant, whole an time of 
Father was his Heir at Law; and the other 300/. per ^'£^1 
Ann . he deviled to the Father, for his Care and Pains £j r ^” nr l,> 
in looking after the Son’s Eftate, ’till he ftiould come to 
the Age of 2 1 Years; the Father died, leaving his Son at Law, and 
an Infant of fix Years of Age; but by his Will de- ^o/./IShb. 
viled this 300/. per Ann. to the Defendant his Wife, 
and defired her to fave what fhe could out of it as a his care in 
Portion for his Daughter, and appointed her Guardian the Sou’s E- 
of his Son; and the only Queftion was, Whether the 
Wife was to have the 300/. a Year, ’till the Son came*®ij«Agcof 
to the Age of 21 Years, or whether this was fuch a dies, leaving 
Perfonal Truft in the Father, as died with him. v«rsof Age, 

having by 

Will devifed this 500/. to his Wife, and defired her to lave what fhe could out of it for a Portion 
for his Daughter, and appointed her Guardian of his Son, this 50c/. per Ann. does not determine 
by the Father’s Death; but the Wife fhall have it ’till the Son arrives to the Age of 11. 

Lord Chancellor was clear of Opinion, that the Father 
being Guardian by Nature, would have been bound to 
have taken Care of his Son, and of his Eftate, tho’ he 
had not been fo appointed; and that he being fo 
appointed, was the only Perfon that could extend his 
Care as a Guardian after his own Death; that he had 
by Law a Power to appoint a Guardian over his Children, 

and 
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and tho' he was now dead, yet he ftill by the GuaitHan 
which he had appointed, took Care of his Son; and 
therefore, this 300/. per Ann. being given him, ’till his 
Soil fhould attain the Age of 21 Years, did not deter¬ 
mine by his Death, but was an abfolute Intereft in him 
for that Time, which he might difpofe of \as he thought 
fit; and that it could not determine neither, by his 
Wife's Death, unlefs in Cafe of any Determination 
thereof for want of Care of the Son, or of his Eftate, 
which when that happened to ba the Cafe, the c Son 
might complain. 
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Statement* quidated, and no Cofts •, /ecus, if 

he controverts the Account, there if 

I F the Attorney-Genera! of the found in Arrear lhall pay Intereft 
Dutchy Court exhibits an Infer- and Coft Page 254 

mation in Behalf of Part Owner A Receiver to the Guardian of an In- 
of Coal-Mines, the Relator’s fant who has his Account allowed 
Death abates the Suit Page 13 him by the Guardian, lhall not be 
After a Decree to account, and Abate- obliged to account over again to the 

ment of the Suit by the Defen- Infant when he comes of Age 535 
dant’s Death, his Reprefentative A . A Clothier, and B. a Dyer, had 
may revive 197 mutual dealing in the Way of their 

J Trade, which were Carried on for 

feveral Years without Payment erf* 
account ana DffCOUttt* Money on either Side *, B. dies in- 

teftate, and indebted to others by 
Whefe on a Bill to call a Truftee to Specialties, who as principal Cre- 

account he by Anfwer fubmits rea- ditors take out Adminiftration to 

dily to it, tho’ found in Debt, (hall him, and foe A, at Law, Equity 

pay Intereft for the Ballance only will enjoin the Aftion, and order 

■ from the Time of the Account li- an Account \ and that A, lhall be 

7 L allowed 
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allowed by Way of Difcount what 
was due to him from B. Page 580 


agreement#* 


anminifttato?* vide emutors 
nnh aflfets* 


fcbbotofon abb tbolbance* 

Decree againft a Mortgagee in Po*M- 
fion to redeem", but before the Ac¬ 
count taken, a Church becoming 
void. Mortgage prefentSL yet on 
Petition OrMed t6 revoke his rre- 

fentation 7 1 

mortgages a Manor, to which an 
Advowfon was appendant in Fee, to 
B. and then A. prirfents, C. by Sy- 
mony ^ and C. being for that Rea- 
fonrefufed by theBHhop, A. pre- 
feritsi). who is admitted, &c. but 
after refigns, and isagflin prefented 
by A* and B. the -Relator, having 
cot an Aflignment of the King) 
Title for the Symony, brings his 
Ouare impedit , and a Bill in this 
Court, that the Mortgage may not 
be fet up nor given in Evidence a- 
gaihfthim at Caw, and decreed ac¬ 
cordingly a, 4 

Mmtt. 

A Peerfift ordered to produce Deeds 
confefled in her Anfwer-on Honour 
only, not on Oath 9 2 

When a BiH is exhibited for a general 
Oifcovery of Deeds, not neceflary 
ibr the "Plaintiff to annex the ufiial 
Affidavit, that lie has them not in 
WOitaly 536 


Equity won’t relieve againft the Terms 
of an Agreement, jho’ it may feem 
in Nature of a Penalty Page *02 
A Court of Equity won’t decree a 
fpecifick Execution of Artitlcs 
where they appear to be unreafon- 
able, or founded on Fraud 538 
A. articles with B. for the Purchase of 
an Eftate of 180/. per Ann. for 
which he Was to give 3 5 Years Pur- 
chafe, and pays \o‘l. in Part ^ but 
diftovefririg that 50 per Arm. of the 
Lands Were Copyhold, refufed to 
go on, on a Bill by B. Equity won’t, 
decree a ipecihck Execution of this 
Agreement,being unequitable ^ but 
will order the 50 /. to be paid back 

575 


Cloluntarp agreements* Vide tfrauB 
an® Debts, Cretnto? anhDebto?* 

m 

A. makes a vchirttary 'Settlement on 
B. who after agrees to deliver it 
up without Confideration; this A- 
greemeiit fhatlbind in Equity, for 
a voluntary ‘Settlement, may -be 
rurrenderM voluntarily 69 

A Hcrfband who had made no Provi- 
fion for his Wife, agrees that her 
Fortune, which was in Truftees 
Hands, Should‘be laid out in a Pur- 
chafe of Landsj this Agreement, 
tho’ after Marriage, not to be con- 
fidered as voluntary, fo as to be fet 
afide In Favour of a Creditor of the 
Hufband . 22 
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agreement* tolthln i%t Statute of 
JTcaittJjs an® perjuries 
» ' 

Sealing not necjflary to bring an A- 
greement out of the Statute of 
Frauds Page 1 6 

If on a Bill brought to have Execu¬ 
tion of a Parol Agreement, the 
Defendant by Anfwer confefl'es the 
Agreement, without infilling on 
the Statute of Frauds, &c . the 
Court will decree an Execution, 
becaufe no Danger of Perjury, 208, 

374 

On a Marriage Treat}’, the intended 
Hufband and young Lady’s Father 
went to a Counfellor’s Chambers, 
to have inConfideration of the Por¬ 
tion the Father propofed to give, 
a Settlement drawn. Minutes of 
the Agreement were taken down 
in Writing by the Council, and 
given by him to his Clerk, to be 
drawn up in Form j the next Day 
the Father dies, and the Day fol¬ 
lowing the Marriage was folemni- 
zed ■, this Agreement, notwith- 
ftanding thefe Preparations, held 
to be within the Statute of Frauds 
and Perjuries 402 

An Agreement, tho* not in Writing, 
being executed on one Part, and 
an Enjoyment accordingly. Equity 
won’t deftroy it 519 

JL. agrees with B. a Broker for 500c l. 
South Sea Stock j the Broker ac¬ 
cording to Ufage made an Entry 
of this Agreement in his Pocket- 
Book, it being no otherwife redu¬ 
ced into Writing, is within the 

Statute of Frauds 533 

In pleading the Statute'of Frauds it 
* is neceliary to fey, that the Agree¬ 
ment was not reduced into Writing! 

. 3 533i 


A. agrees with B, for the Purchafe of 
nine Houfes which were in mort¬ 
gage to J. S. and pays him a Guinea 
in Earneft *, B. writes a Note to 
J. S. and defires him to deliver up 
the Writings, he having difpofed 
of them, which J . 5. refufed, un- 
lefs all the Mortgage Money was 
paid him down, and afterwards 
purchafes them himfelf j on a Bill 
brought by A. for a fpecifick Exe¬ 
cution of the Agreement, it was 
held that neither the Guinea paid 
down, nor the Note, (which was 
only an Evidence of Afient, but 
did not afcertain the Terms of the 
Agreement) were fufficicnt to take 
if out of the Statute of Frauds and 
and Perjuries Page 560 

anffoer* Vide PjocecWngiff. 


appeal* 

Upon an Appeal from the Rolls, or 
to the Houfe of Lords, no new 
Matter to be infilled upon 295, 

apportionment* Vide average. 


armp* 

If the Colonel of the Army makes an 
Aflignment of the Off-reckonings of 
any Year for the Clothing of that 
Yeai, and has before anticipated 
thefe Off-reckonings of that Year, 
for the Clothing of the foregoing 
Year, he fhall be anfwerablc in his 
own Perfon if the Agreement be 
fo worded as to charge him, and 
that the Off-reckonings of the fol- 
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lowing Year are fo far diverted by 
altering the Eftablilhment of the 
Regiment, as not to be applicable to 
mate good thefe Payments Page 

*43 

arbitrator Vide atoatD. 


Wt*. VideCrecutor 

Tenant in Tail fuffers a Recovery to 
lett in a Mortgage of 500 Years, 
and then limits the Eftate to the 
old Ufes, and by Willdevifes all his 
Lands for Payment of Debts, the 
Equity of Redemption of the Mort¬ 
gage held Aifets to fatisfy Creditors 

39 

A. indebted to B. 300 /. in Conude- 
ration of a Settlement on him by 
A. after his Death gives Bond to 
C. in Truft for A. to pay 500/. as 
A. ihould by his Will aired j A. 
direds the 500 1 . to be paid to C. 
and mates him Executor ^ on his 
filing this Bond, and a Bill brought 
by B. this 500 /. held Afters in B's 
Hands to pay what was due to him 
, 52 

Where Lands are devifed to Execu¬ 
tors to be fold for Payment of 
Debts, the Money becomes legal 
Aflfets, and Debts lhall be paid in a 
Clour fe vf Adminiftration 12 7,136 
A. on his Marriage creates a Term in 
Truft to raife 6000 L of which 
3000/. was for his younger Chil¬ 
dren, and the other 3000 1 as he 
fhould appoint \ after, he appoints 
the 3000 /. as a collateral Security 
to J. S. and by Willdevifes it, and 
4hfe other 3000 L to his Daughter, 
yet held that it ihould be Ailets to 
fatisfy a Bond Creditor 332 
. ' 3 


affiffnment anb Sfttanee* 

One being in an undue Manner drawn 
in to execute a Conveyance of his 
Eftate, after mal&s his Will, and 
thereby devifes all his Land to be 
fold for Payment of his Debts, his 
Creditors may fet afide the Convey¬ 
ance, having a Right in Nature of 
an Equity of Redemption, £ the 
Teftator himfelf had, tho’ urged 
that it was in Nature of a Chofe in 
ABioit , and not aflignable. Page 

143 

Auignee of a Perfonal Contra# for 
Liberty of bringing Water to the 
City of London , chargeable in E- 
quity with the Covenants in die o- 
riginal Leafe or Contra#, as an E- 
quitable Aflignee upon an Equita¬ 
ble Privity of Eftate, like the Af- 
fignee of a Bond 156 


attojitt? anb ftolftclto?. Vide 

acrltotwc. 


Storage anb Contribution* 

What Proportion Tenant for Life 
lhall bear of Incumbrances on the 
Eftate 2i 

An Eftate in Mortgage fettled on A, 
for Life, Remainder to B. in Fee, 
Tenant for Life lhall bear two 
Fifths of the Principal and Intereft, 
and the Remainder Man three 
Fifths 44 

A Creditor who obtains Judgment af¬ 
ter the Debtor has made a Convey¬ 
ance of his Eftate for Payment of 
his Debts, (hall be paid only in A- 
verage 310 

A Free- 
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A Freeman of London , having Iffue 
two Daughters, devifes 60001. a - 
piece to them, and makes his Wife 
Executrix *, by an Eftimate it ap¬ 
peared that his Perfonal Eftate at his 
Death was 18000/. to 6000 1 . of 
which, the Widow being entitled, 
A. her fecond Husband, in Confi- 
deration thereof, fettled a Jointure 
of 600/. per Ann . Afterwards a 
Lofs of 12000/. befel the Freeman’s 
Eftate, and though the Wife was 
dead, and it was urged that the fe¬ 
cond Husband, was a Purchafor of 
her Fortune, yet decreed, that the 
Daughters Ihould have a Proportion- 
able Recompence out of the 60001. 

43* 

authority* Vide JSofocr. 

One being indebted to B. makes a 
Letter of Attorney to him, to re- 
. ceive all fuch Wages, as fhall after 
become due to him, then goes to 
Sea and dies. This Authority is 
' determined fo, that he cannot com¬ 
pel an Account of Wages, if any 
due, at making the Letter of At¬ 
torney, much lefs of what after be¬ 
came duej but the Adminiftrator 
mull pay according to the Courfe 
of Law 125 

ainartu 

One cf the Parties to an Award, made 
on a Submillion in Court, purfuant 
to the late Aft of Parliament, dies 
before the Money paid, no fci. fa. 
can iifue againft his Heir or Execu¬ 
tor, to inforce Payment, for the A- 
ward, though eftablifhed by the 
Court, is not in Nature of a Judg¬ 
ment or Decree to be profeeuted,but 


in Nature of a Contempt, which 
dies with the Perfon, and fo held all 
the Judges Page 223 


'Bankrupt* 


A puts out 1000 /. at Intcreft to the 
Eaft-lndia Company , and takes 
Bond for it in the Name of J. S. his 
Wife’s Relation. A. becomes a 
Bankrupt, J. S. is fummoned be¬ 
fore the Commiflioners j before Ex¬ 
amination, he tells the Eajl-lndia 
Company , that the Money was not 
his, but that they Ihould pay it to 
the Perfon that brought the Bond \ 
A 's Wife brings the Bond, and has 
the Money paid her \ Equity will 
not relieve againft it 18 

'Baron anO Jfcme. Vide parapher¬ 
nalia. 

Where the Husband may be Plaintiff 
againft the Wife in Equity 2 4 

The Wife’s Portion, though out on 
Bond or Mortgage which by Law 
furvives to her, fhall yet in Equity 
be fubjeft to the Husband’s Bond 
Debts, to eafe the Heir, where a 
Settlement is made on the Wife j 
for that makes the Husband a Pur¬ 
chafor of her Fortune, and it fhall 
go to his Executors j but if the Set¬ 
tlement were only in Confiderarion 
of Part of the Fortune, then the 
remaining Part out on Bond fhall 
furvive to the Wife, unlefs there 
were an exprefs Agreement, that 
the Husband fhould have it 63 
7 M A Feme/ 
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A Feme Covert being drawn in by 
Fraud to enter, into Articles, for 
fupplying the Defeft of a Surren¬ 
der of Copyhold Lands, thefe Ar¬ 
ticles not allowed to be carried into 
Execution Page 7 6 

Probate of a Feme Covert’s Will, (who 
ha.; Power riven her by the Hus¬ 
band to make one) good pro tejles 

. . 8 4 

Divorce a menf: & tboro , if it conti¬ 
nued during the Coverture, Equity 
will not afliil tile Wife in recover¬ 
ing her Dower, but will leave her 
to the Law •, neither will the Spi¬ 
ritual Court grant her Adminiftra- 
tion, nor Chancery decree her a 
diftributive Share 111 

A Feme Covert being intitlcd to 400 /. 
on a Mortgage in Fee, Husband ar¬ 
ticles to lay out this Money on a 
Purchafc of Lands, to be fettled as 
a Provifion for him and his Wife, 
and their lifue } the Wife dies with¬ 
out blue, the Husband takes Admi¬ 
ral tration to her, and by Will, de- 
- vifes this Money to the Plaintiffs 
before Payment of it, and dies} on 
a Bill brought again/l the Admin j- 
flrator de bonis non, Sic. of the Wife, 
held there would be no Relief, the 
Law being with the Defendants: 
This Money be'ongcd to the Admi- 
ni/lrator de bonis non , &c. of the 
Wife, and is diftributable amongft 
her next of Kin 118 

Where a W ife may be proceeded again /1 
without her Husband, he not being 
amaneable by the Procefs of the 
Court 328 

A. purchafcs a Copyhold in his own, 
iiis Wife and Daughters Names, and 
afterwards furrenders it for fecuring 
;j Debt to J. -S’. J. S. not entitled 
to any Part of the Lands, it being 
.an Advancement for the Wife and 
Daughter, and the Husband and 
'» 3 
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Wife taking one Part thereof by 
Intireties Page 1 

A Man before Marriage gives Bond to 
the Woman, to leave her 10c pi, 
if /he furvives him, and then mar¬ 
ries her, and dies inteftafe, and his 
E/late both Free and Copyhold, be¬ 
ing all in Mortgage, (lie takes out 
Adminiftration, and on a Bill againft 
the Heir and Mortgagee, -was Jet 
into a Redemption of the whole, 
though the Bond was relcafed end 
gone at Law by the Intermarriage, 
and though the Copyhold not af¬ 
fected by the Bond, it being in. Na¬ 
ture of Marriage Agreement 237 
A Feme Covert, who makes Profit of 
a Real or Pcrfonal Eflare, fettled to 
her feparate Ule, may di/pofe of 
fuch Profit as flie pleales 255 
Term raifed to pay 200/. per Ann . 
Pin-money to the W r ifc, with Co¬ 
venants from the Husband for Pay¬ 
ment of it} a ¥ear’s Arrear at the 
Husband’s Death held fuch a Debt, 
as /hould be charged onhisTru/1 
Eftate, fettled for Payment of his 
Debts 2 6 

A Feme Covert, who has Pin-money 
or a fettled Maintenance fettled on 
her, may by writing in Nature of a 
Will, difpofe of what /he faves out 
of it, and fuch Difpofition /hall bind 
the Husband 44 

A Woman having 1200/. in Po/fcf- 
fion, and 1200/. in the Chamber 
of London, on her Marriage, the 
Husband’s Father, in Confidcration 
of this Fortune, fettles 240 /. per 
Ann. jointure on her} the Husband 
dies, and the Wife adminifters to 
him, and the Reprcfentatives of the 
Husband’s Father bring a Bill for 
the 1200/. in the Chamber of Lon¬ 
don, the Father being, as alledged, 
a Purchafor of it by the Settle¬ 
ment : Bill difmilfed, the Husband 
. having 
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having done nothing to alter the 
Property in his Life Page 209 
Feme Inheritrix, raifes a Term for 
1000 Years in Truft for the Hus¬ 
band for Life, then for their Chil¬ 
dren, if an^, their Executors and 
Adminiftrators - 5 and if theWife fur- 
vives, in Truft for her, her Execu¬ 
tors and Adminiftrators} the Hus¬ 
band dies without 10 ’ue, the Wife 
■ niarries a lecond Husband and dies, 
the Husband takes out Adminiftra- 
tion to her, yet decreed, that the 
Term fhould attend the Inheritance. 

352 

An Executrix or Adminiftratrix waftes 
the Perfonal Eftate, and then mar¬ 
ries and dies j the Husband fliali be 
. chargeable in Equity to anfwer it in 
Nature of a Debt, fo far as any For¬ 
tune of hisWife’s comes to his Hands 
will extend, unlcfs he had made a 
Settlement on her Adequate to that 
Fortune, without Notice of the 
Debts or Devaftavits 225 

Where the Wife’s Portion charged by 
-7 Will on certain Lands, purfuant to 
a Power in a Settlement, fliali go 
to the Adminiftrator of the Hus¬ 
band, and not to the Adminiftrator 
of the Wife, though the Husband 
and Wife arc both dead, and the 
Portion not ra ifed 312 

Where the Wife’s Fortune, though 
the Husband made no Settlement on 
her, fhall go to the Creditors and 
Reprcfentatives of the Husband, and 
not to the Reprefentatives of the 
Wife. 412 

Husband and Wife having Iffue one 
• Daughter, join in a Conveyance of 
- the Wife’s Land, and agree that 
600 /. Part of the Purchafe Money, 
lhould be fettled in Manner follow¬ 
ing, via. Thirty Pound a Year , the 
pnterefi thereof to be paid the Hus - 
. band t during his Life , and after bis 


Deatby to bis Wife for Li fey and af¬ 
ter both their Deaths, to fitch Daugh¬ 
ter or Daughters , as jball be begot¬ 
ten between them , 'till they fall at¬ 
tain their refpeUive Ages of 21, or 
be married , and then the principal 
Hum to fuch Daughter or Daughters j 
but in Cafe there fall be no Daugh¬ 
ter, then to the Survivor of the Hus¬ 
band or Wife . A. married, the 

Daughter, and in Confidcration of 
this 600 /. made a Settlement on 
her j the Daughter died in the Life¬ 
time of the Father and Mother, and 
foon after the Mother died without 
blue, the Husband entitled to it as 
her Adminiftrator Page 489 

A Wife can’t either by herfelf,. or her 
Prochein Amy , bring a Howjne Re- 
plegiando againft her Husband, 492 
Though Tradcfmen who truft a mar¬ 
ried Woman with Necdfaries fuit- 
able to the Degree and Quality of 
the Husband, lnall recover of the 
Husband j yet if any Perfon lends 
her Money, which is a&ually laid 
out in Ncceflaries, they can’t fue 
the Husband, but Equity will fuffer 
fuch Perfons to ftand in the Place 
of thofe, of whom fuch Necdfaries 
were bought 502 


Alimony and feparate Maintenance. 

By Marriage Articles, 6 coo l. of the 
Wife’s Portion was to be laid out in 
a Purchafe of Lands, to be fettled 
on the Husband for Life, then on 
the Wife for Life, and to lie in the 
Bank ’till the Purchafe made : Be¬ 
fore the Purchafe was made, the 
Wife, by the ill Ufage of the Hus¬ 
band, being forced to leave him, 
had the Intcrcft of this Money al¬ 
lowed her. in Nature of Alimony. 

239 / 

In 
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In what Cafes a Court of Equity will and fo efteemed by that Daughter; 
decree a Wife Alimony, though Ihe and he by Will, gives Portions to 

may have a Sentence for it in the all his Daughters and dies, this 

Spiritual Court Bnge 496 Bond decreed to be fet afide Bags 


■Mart), 

Equity will not fupply the Want of a 
Surrender, ill Behalf of a Baftard 
Child 475 


TWII. Vide ProCECWltfi#. 

Bills to examine Witnefles, in perpe- 
luarn rei memoriam 5 3 1 


Bond extinguilhed Law, fet up in 
Equity 237 

A. agrees to be bound in a Bond, as 
Surety to B. and figns and icals it 
accordingly j but by the Negled of 
the Clerk, A* s Name was not inferr¬ 
ed i the Obligee fticws A. the Con¬ 
dition, and his Name and Seal, de¬ 
mands Payment, and threatens to 
fue him, unlefs he would give frefh 
Security, which A. agrees to j but 
after, finding the Mifiake, refufed, 
not being bound by Law, yet 
Equity will compel him 309 
Bonds of Refignation, if made an ill 
Ufe of. Equity will enjoin them. 


an® fiDMfffatfonSl. Marriage Brokagc Bonds. 267,522 


A. bound to B. in a Bond of 1000 /. 
for Payment of 500 /. after A. and C. 
as his Surety, give a Bond to B . of 
200/. for Payment of 100/. as a 
farther Security for fo much of the 
500 /. then A. afiigns a Judgment to 
B. of 500/. towards farther Satis¬ 
faction of the Debt, and B. receives 
fcveral Sums on this Judgment, and 
A. by CJpnfent of B. receives 80/. 
alfo Part of the Money fecured on 
this Judgment; this mall not go in 
Exoneration of any Part of the Mo¬ 
ney fecured by the 200 /. Bond, as 
it would do, if B. had aftually re¬ 
ceived it, and lent it to A. 178 
One executes a voluntary Bond of 
$coo/. to one of his Daughters, 
without any Condition, and pay¬ 
able immediately, but always kept 
it by him, and it was proved to be 
made to skreen himfelf from Taxes, 
3 


Charitable &fe& 


T Enant in Tail, without levying a 
Fine, or differing a Recovery, 
may appoint to a Charity, and it 
(hall bind him in Remainder 16 
Whether Exceptions to a Decree of the 
Commifiioners of Charitable Ufes 
may be heard before the Mafter of 
the Rolls, by the Statute 43 Eliz. 
or only before the Chancellor. ,111 
Lands of SI. per Ann . purchafed by a 
Parilh in Truft for Charitable Ufes, 
by Building, &c. improve to 450 /. 
per Arm. and the Truftees, by Or¬ 
der 
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der of the Veftry for 1000 /. for 
the Ufe of the Parilh, make this 
Eftate a Security for ico /.per Ann. 
Annuity,and theParifhioners would 
fet afide this Agreement, as a Breach 
of their Charity, but their Bill dif- 
miffed Page 225 

A Will wanting WitndTes, will not 
operate as an Appointment to a Cha¬ 
rity by the 43 Eliz. 270, 389 

X 

C&tirclj-^arhcnis. 

Church-Wardens having by Order of 
Veftry, laid out feveral Sums for 
Repairs of the Church, and build¬ 
ing two new Galleries, and having 
at going out of their Offices their 
Accounts taken by Auditors, and 
palled and allowed by the Veftry, 
and an Order of Veftry, for making 
a Rate to reimbufe them, brought a 
Bill againft the fucceeding Church- 
Wardens, to enforce the making fuch 
Rate - , but thofe Church-Wardens 
being likewife removed, after Exa¬ 
mination of WitnelTcs, and Publi¬ 
cation palfed, held a good Objection 
at the Hearing, and that they had 
no Remedy, but in the Spiritual 
Court, or againft the Parilhioners in 
particular, who employed them, 42 

Condition* 

Conditions annexed to the Payment of 
Portions 22 7, 348, 511 

Where a Settlement is made void by 
Non-Performance of a Condition, 
. yet a Reconveyance held necelfary, 

387 

What is a Condition fubfequent, and 
not precedent 388 

A. had ilfue three Sons, B. his eldeft, 
who died in his Life-time, leaving 


a Daughter, and C. and D. A. de- 
vifes Lands to his Wife for Life, 
and after her Death to 7 ). and his 
Heirs, provided that if C. do within 
three Months after the Death of 
the Wife, pay to 1). the Sum of 
500 /. then the Lands to remain to 
C. and his Heirs} C. died intheLifc- 
time of the Wife, the Heirs of C. 
lhall take Advantage of this Condi¬ 
tion, and nor the right Heirs of the 
Teftator. Page 486 

A. having Ilfue three Daughters, A. 
C. and D. devifes 1000 /. to B. to be 
paid her at the Age of 21, or Mar¬ 
riage, upon Condition that Ihc mar¬ 
ried with the Confent of his Exe¬ 
cutors, and likewife devifes to her 
feveral Mcfiuages, &c. and after 
feveral other Legacies, he devifes 
the Refidue of his Eftate to the Exe¬ 
cutors, for the Benefit of his Chil¬ 
dren, though B. married a Perfon, 
who made his Addrelfes to her in 
his Father’s Life-time, which the 
Father knew, and was dilfatisfy’d 
at, and had Notice by the Execu¬ 
tors of the Father’s Will, yet there 
being no Limitation over, this won’t 
amount to a Forfeiture, being only 
in terrorem 5 62 

CoppljOlD* 

No Surrender necelfary to pafs Copy- 
hold Lands, when the Party has 
only an equitable Intercft 320 

Equity will not fupply the Want of a 
Surrender, in Behalf of a natural 
Child 475 

A Court of Equity will not aflilt s 
Copyholder, againft a Forfeiture, 
which is found fuch at Law, unlefs 
in Cafes whc.e a Compenfation can 
be made 568 

7 N COp 
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Conation. 

After Service of a Writ of Execution 
of a Decree againft a Corporation, 
the next Procefs is a Diftringas, and 
after that, a Sequeftraticn, which 
being once awarded, they can ne¬ 
ver after come and pray to enter 
their Appearance, as tney might 
have done on the Diftringas, which 
iffues for that very Purpofe, to 
compel them to appear but the 
appearing being paft, the Proccfs 
muft go on, bccaufe the Appear¬ 
ance being only in Favour of Liber¬ 
ty, can be of no Service to a Cor¬ 
poration, which cannot be commit¬ 
ted Page 128 

€obetumt& 

Baron and Feme grant a Watercourfe 
through the Feme’s Lands, with 
Covenants for them, their Heirs 
and Afligns, to cleanfe and keep it 
in Repair, and fuffer a common Re¬ 
covery to eftablilh the Grant; this 
is not a Pcrfonal Covenant, as to 
the Baron and Feme, but a Cove¬ 
nant which run with the Land, 
and (hall bind the Afiignees, being 
made good by the Recovery 39 
* 

Coffsh 

Plaintiffs Daughters by a fecond Ven¬ 
ter , brought their Bill againft the 
Defendant’s Daughters by a firft 
Venter, to prove their Father’s Will, 
^hereby Lands were devifed to be 
fold, to raife Plaintiffs Portions j 
and on a Trial at Bar, and Verdid 
for the Will, Defendants ordered to 


join in a Sale, but were allowed 
their Cofts, both at Law and in 
Equity Page 93 

Pauper to have no more Cofts than he 
was out of Pocket 219 

Where a Truftee, who readily fub- 
mits to Account, ftilil pay no Cofts, 
though found in Arrear 254 

Courts a no theft Siurfoofafon* ^ 
Vide Cquftp, ^ 

A Court of Equity can fet afide a 
fraudulent Conveyance, without a 
TJalatLaw 14 

A Will as well as a Deed, may be 
fet afide in Chancery for Fraud ol 
Circumvention 123 

Chancery will not grant a perpetual 
Injunction, though die Party has 
had- five Verdids in Ejodments at 
Law, unlefs there be fome Ingredi¬ 
ent in the Caufe, which gives the 
Court Jurifdidion, as Truft, Fraud, 
Accident, &c. 261 

A Man who lias been 60 Fears in Pof- 
feflion of a Watercourfe Way, be 
quieted therein by Decree and In¬ 
junction in Equity, though he has 
not eftablifhed his Right at Law, 

530, 53i 

In Cafes in which Chancery and the 
Spiritual Courts have a concurrent 
Jurifdidion, Chancery will not hin¬ 
der the Spiritual Courts, being firft 
pofTefTed of the Cafe, from pi exceed¬ 
ing in it. 546 

The Spiritual Courts can’t oblige a 
Guardian to pay Intereft for the 
Infant’s Money m his Hands, tho’ 
they will compel him to give Se¬ 
curity, but Chancery will do both, 

547 

Chancery will grant an Injundicn, to 
ftay tne Husband’s Proceedings in 
the Spiritual Court, for a Legacy 

given 
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given to his Wife, becaufe that 
Court can’t oblige him to make an 
adequate Provifion on her Page 548 


9 

OcfjtjET* Ctehfto? anti Debtot, 

NE devifes all his Real and Pcr- 
fonal Eftate for Payment of his 
Debts and Legacies, and dies a 
Creditor obtains Judgment againft 
the Executor, and then he and fonie 
other Creditors, who had not ob¬ 
tained Judgments, bring their Bill, 
and had a Decree for Sale of the 
Eftate, and to be paid their Debts 
in Proportion j the Judgment-Cre¬ 
ditor received feveral Dividends, af¬ 
ter having proved his Debt before 
the Mafter, then petitioned for a 
Rehearing, upon Pretence, that he 
being a Judgment-Creditor, ought 
to^have a Preference before the 
.other Creditors, at leaft, out of the 
Perfonal Eftate but the other Cre¬ 
ditors having joined in the Bill, and 
contributed to the Charges of the 
Suit, and feveral Dividends being 
made, purfuant to a Decree, the 
Court wouid not alter it; and held, 
that if any Preferences were to be, 
the Plaintiff ought to bring what 
he received into Hotchpot, and that 
he ought to take either all Law, or 
all Equity 190 

Where a Perfon who has a Bill of Sale 
of Goods, for fecuring a Sum of 
Money, (hall be preferred to a 
— Judgment Creditor 285 

Whether a Judgment-Creditor may 
as well fecurc himfelf, by buying 
in a Prior Incumbrance, as a Third 
Mortgagee may, by taking an Af- 
fignment of the firft Mortgage, 404 


A Term in Truft to raife any Sum, 
not exceeding 1500 /. for Payment 
of Debts he (hould owe at his 
Death, and after, borrows 100c/. 
afterwards appoints Truftees 10 pay 
that icoo /. and dies indebted to 
feveral others, yet the icoo/. to 
take Place, according to the Ap¬ 
pointment, and not to be divided 
among!! all the Creditors. page 44 
One by Will, devifes the Surplus, af- 
rer Debts and Legacies paid, to his 
Wife, and makes A. and B. his Exe¬ 
cutors } the Creditors compound 
for lels then their full Debts, from 
an Apprehenfion there was not A1‘- 
fets, nut Aifets afterwards came in: 
On a Bill by the Wife, for an Ac¬ 
count of the Surplus, the Execu¬ 
tors would have let in the Creditors 
to their full Debts, which would 
have reduced the Surplus to little * 
but the Court would not fet afidc 
this Compofition, the Creditors ha¬ 
ving no Bill for that Purpofe 99 
What Difpofition ftiall be fraudulent 
and voluntary, as to Creditors, 275, 
37°, 377, 520 

Decree, 

A Decree in Chancery againft anExc 
cutor, preferred to a Judgment at 
Law againft him, being prior in 
Time 7 9 

Decree to fet afidfc a Deed in 1638, 
whereby a Deed'in 1684 took Place, 
being figned and enrolled, and af¬ 
ter that, the Lands in the laft Deed 
being devifed td be fold for Payment 
of Debts, and a Bill brought to 
have them fold accotdingly, and to 
have the Benefit of the firft Decree, 
has opened that Decree again, and 
left the Defendants at Liberty, to 
controvert it over again 134 

Decree 
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Decree equal to a Judgment at Law 

Yagt 179 

What (hall be (aid to be an Error, ap¬ 
pearing in the Body of the Decree, 

26c 


Deet>0 anO ©Wtfoffik 

One who lends Money on a Security, 
which he is adviled by a Lawyer 
to be a good one, yet if it proves 
otherwife, and he had Notice that 
another made Title to it, he muft 
deliver up all the Writings relating 
to it, but not the Mortgage Deed, 
for there may be Covenants in that 
for Payment of the Money 548 

When a Bill is exhibited for a general 
Difcovery of Deeds, not neceffary 
for the Plaintiff to annex the ufual 
Affidavit, that he lias them not in 
hisCuftody 536 

Defcent ana purcljafc* 

A Feme purchafes a Church Leafe to 
her and her Heirs, for three Lives 
and-dies, leaving an Infant Daugh¬ 
ter, two of the Lives die, the In¬ 
fant’s Guardian renews the Leafe} 
this is a new A:quifition, and (hall 
go to the Heirs of the Part of the 
Father 319 

Where a * Devi fee, who is Heir at 
Law, (hall takp by Purchafe, and 
not by Dcfcent'' 222 

EJebife. 

Devife of Lands to A. for Life, Re¬ 
mainder to fuch Child or Children 
as (hould be living at his Death, 
and to their Heirs, A. paying 40 /. 
to B. this is a Charge not only on 
3 


A’s Eftate for Life, but alfo on the 
Remainder Page 27 

One devifes all his Goods, Chattels 
and Eftate whatfoever, on Condi¬ 
tion to pay his Debts and Legacies, 
thefe Words pafs his Real Eftate, 
he having by Wifi devifed a confi* 
derable Legacy to his eldeft Son, 
and other Legacies, and die Sur¬ 
plus of his Eftate, after his Wife’s 
Death, to be equally divided 
tween his four Children ''37 
If Lands are devifed to one generally, 
he takes but an Eftate for Life, un- 
lefs it appear plainly, the Teftator 
Intended him a greater, or that he 
is like to be a Lofcr, or his Perfon 
chargeable 68 

A. feized in Fee, devifes Black Acre 
to B. for Life, and devifes to C. all 
his Lands, not before devifed, to 
be fold for Payment of Debts, by 
this Devife of all his Lands, &c. 
the Reverfion of Black Acre pafles 
to G 202 

A. devifes 50/. to his Heir at Law, 
and gives his Wife all the reft and 
Refidue of his Real and Perfona! 
Eftate, and makes her Executrix, 
thefe Words pafs a Fee to the Wife 

264 

Lands articled for, pafs by a Devife 
of all a Man’s Lands, efpecially if 
the Teftator had no other Lands 

320 

Devife of Lands to A. and the Heirs 
Male of his Body ; A. dies in the 
Life-time of the Teftator, leaving 
IfTue, the Devife is void, and the 
Iirue can’t take 440 

A. devifes Lands to the Drapers Com¬ 
pany in Truft, to convey to B. fQr 
Life j Remainder to his firft, &c. 
Sons, for their Lives fucceffively, 
and fo to their Iflue Male for their 
Lives only, though this be a vain 
Attempt to create a Perpetuity, yet 
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the Truftees (hall make as ftrift a 
Settlement, as may be, making all 
the Perfons in Being, but Tenants 
for Life, but the Limitation to the 
Son unborn, muft be in Tail, Page 


A. devifes to her^iece in this Manner, 
2 make try Niece G. Executrix of 
all my Goods , Lands and Chattels , 
and dies, not having any Leafehold 
''xJntereft, yet her Lands of Inheri¬ 
tance pafs not by thefe Words 471 


IDcbifc for payment of Delate 

Devife of the Rents and Profits of 
Lands, ’till his Son attain 21, to¬ 
wards Payment of Debts, and if 
my Son die before 21, my Debts 
being paid, then to A. The Son dies 
before 21, yet the Rents and Profits 
not only ’till he would have at¬ 
tained 21, but alfo beyond, ’till 
s rfie Debts be paid, Ihall be applied 
IShthat Purpofe 34 

A, devifes in thefe Words. Imprimis , 

' I will and devife , that all my Debts 
and Legacies and Funerals , (ball be 
paid and fatisfied in the fir ft Place, 
thefe Words amount to a Charge on 
the Real Eftate, if the Perfonal is 
not fufticient for that Purpofe 430 
A Man by Will, recites his Debts, and 
then fubjefts his Real Eftate for the 
Payment thereof, though he is mi- 
ftaken in fome of the Sums recited, 
yet all his Debts Ihall be paid ic 
Where the Tcftator makes a particular 
Provifion out of his Real Eftate, for 
the Payment of his Debts, the Per¬ 
fonal Eftate Ihall not be liable to 

them 45 * 

A Man has Iftue a Son and four 
Daughters, he fettles Lands on him- 
felf for Life, Remainder for 21 
Years, for railing 5000/. Daugh¬ 


ters Portions, 2000/. whereof to 
be paid the Eldeft j Remainder to 
the Son in Tail j Remainder to 
himfelf in Fee j the Son dies with* 
out IlTue, arid after, the Father de¬ 
vifes the Land to his four Daugh¬ 
ters equally, yet held, that the El- 
deft Ihould have icbol. more than 
any of the reft Page 5 

A* devifed a Term for Years to his 
Wife for Life, and after her Death, 
to the Child Ihe was then enftent 
with j but if fuch Child died be¬ 
fore 21, then he devifes one Third 
Part of the faid Term to his Wife, 
whom he made Executrix j the 
Wife not being enfient at the 'Time 
of the Devife, held firft. That the 
Devife to her was good, though 
the Contingency never happened, 
fecondly, 'l'hat lhe Ihould have the 
undifpofed Surplus of the Perfonal 
Eftate, and not to go in a Courfe of 
Adminiftration 316 

A. devifes Lands in Truft, after Debts 
paid, to convey the Premises to the 
Heirs Male of the Body of B. the 
Tcftator’s Great Grandfather, C. is 
tire Heir Male of the Body of B. 
but not Heir General, there being 
a Daughter of an elder Brother, 
who is Heir General j Whether the 
Truftees are to convey to C. as C. 
would be well intitlcd to take as 
Heir Male by Defcent, fo he is fuf- 
ficiently deferibed to take by Pur-* 
chafe * 442, 461 

By a Devife to Children and Grand¬ 
children, none can take but thofe 
who are in ejfie at the Time of the 
maLng of the Will, unlefs there 
are future Words, which Ihew the 
Teftator’s Intent 470 

One devifes to his Wife for Life j Re¬ 
mainder to his Grandaughter, who 
was Heir at Law, for Life ^ Re¬ 
mainder to his own Heirs Male ^ a 
7 O Nephew, 
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Nephew, although he be next Heir 
Male, can’t take by Virtue of this 
lift Limitation, not having both 
Parts of the Defcription verified in 
him Page 589 

iDesffc df tlje 13crfonaI Cffatc. 

A. devifes to his Wife 1200/. and 
gives her all the Goods, Chattels, 
Plate, Jewels, Houlhold-ftuff, and 
Stock belonging to his Houfe at K 
400 /. which the Teftator had in 
Ready Money in the Houfe, will 
not pafs 8 

One fettles a Houfe on his Daughter 
for Life, with Remainders over, 
and then by Will devifes the Goods 
and Furniture of the Houfe, to fuch 
Perfons as were to have the Houfe 
after his Death } by the Settlement, 
the Goods and Furniture (hall go 
according to the Devife, and lhall 
not be under the Power of the firft 
laker to difpofeof, nor fubjed to 
her or her Husband’s Debts 2 6 
A. devifes to his Nephew 5 /. per Ann. 
(without faying to his Executors or 
Adminiftrators) to be paid him du¬ 
ring his the Teftator’s Wife’s Life, 
whom he made Executrix, on Con¬ 
dition, that he demeaned himfelf 
civilly to her by his Death, the 
5 /. per ^nn. is determined 175 
By a Devife of all Rings and Houfhold 
Goods, Plate ^fed in the Houfe, 
does not pafs. > 207 

A Devife of the Furniture and Pidures 
at the Houfes, A. B. and C. paftcs 
not Plate, which the Teftator con- 
ftantly ufed, and removed with 
him, when he went from one Houfe 
to another 351 , 

3 


1 

Executory Devife. Vide Remainder. 

A Devife of a Term to A. his Heirs, 
Executors and Afijgns for ever, but 
if he die before 21 without iifiie. 
Remainder over} this Remainder is 
S°°d . Page 15, 96 

One devifes all his Lands,' after the 
Death of his Executors to A. apd"" 
his Heirs for ever, but if he %e t 
leaving no Son, then to B. this is a* 
good executory Devife to B. if A. 
dies without Iti'ue, becaufe the Con¬ 
tingency muft happen within the 
Compals of a Life 67 

Limitation of a Fee upon a Fee on a 
Contingency to happen within a 
reafonable Compafs of Time, no 
Perpetuity * 

- y 

The Servants of a Grazier, driving*of 
a Flock of Sheep to London , are in- 
couraged by an Innkeeper, to put 
the Sheep into Pafture Grounds be¬ 
longing to the Inn*, the Landlord 
feeing the Sheep, confents they fhall 
ftay there one Night, and then di- 
ftrains them for Rentj Grazier re¬ 
lieved againft this Diftrefs 7 
There being 20 Years of a Rent-charge 
inArrear, the Cattle of a Neigh¬ 
bour came on the Lands, out of 
which it ilfued, and were diftrained, 
but Equity relieved 8 

Dfffrftiuttcm. 

A Perfon dies inteftate, leaving one 
Child, the whole Pcrfonal Eftate 
belongs to him, within the Statute 
of Diftributions ai 

The 
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The Son of a dead Uncle not intitled 
to a Diftribution with a living Un¬ 
cle Page 28 

A. has three Brothers, one dies, leav¬ 
ing two Children, another three, 
and the third |ve } then A. dies in- 
teftate j the Diftribution fhall be 
per Capita , and not per Stirpes , be¬ 
ing all next of Kin in equal Degree 

. 54 

/Ssdevifes to B. and C. his Wife’s 
Children, (as he called them, nor 
owning them to be his) 10 s. apiece, 
and no more, and gave the Children 
that he owned confiderable Lega¬ 
cies : if. and C. (hail come in for a 
Share of the undifpofed Surplus, 
for the Words of Exclufion muft be 
taken ftritlly 169 

A Man devifes his Perfonal Eftatc to 
the Ufe of his Relations, without 
fpecifying any in particular, it (hall 
be diftributed according to the Sta¬ 
tute of Diftributions 401 

Tk^Grandmother is intitled to a Di- 
ftrlEution of the Grandchild’s Per¬ 
fonal Eftatc, in Exclufion of the 
Uncles and Aunts 527 

The Degrees of Proximity in the Con- 
ftruftion nf the Statute of Diftribu¬ 
tions', the Degrees of Proximity are 
to be computed according to the 
Civil Law, and not the Canon 
Law 593 


Dotocr. 

A Dowrefs fhall not have the Afii- 
ftance of a Court of Equity, to lot 
afide a Term for Years" agiinft 
aPurchafor, Jecus of a Joint refs ;> 
but againft an Heir at Law, a 
Dowrefs has been let in l\/ge 6 5, 

97 

Devifc of hands to a Man’s Wife, 
who was intitled to Dower, with¬ 
out faying in Recompence or Satis¬ 
faction of her Dower, held to be a 
voluntary Gift, and no Bar of 
Dower 123 

Where Equity will remove a fatisfv’d 
Mortgage againft the Heir, in Fa¬ 
vour of a Dowrefs 133 

A Dowrefs has a Right to redeem a 
Mortgage, and hold over ’till fatis- 
fy’d 137 

A Dowrefs fhall have the Truft of a 
fatisfy’d Term removed againft the 
Heir at Law 241 

A Man before his Marriage, vefts the 
legal Eftatc in Truftees, in Truft 
for him and his Heirs, Equity will 
not a flift the Wife in recovering 
her Dower 336 


Donatio Caufa Mortis. 

Donatia Caufa Mortis , what it is, 269 
The Nature of a Donatio Caufa Mor¬ 
tis , in what it differs from a Will, 
the Evidence to prove it muft be 
very ftrong 300 


eaudiftp. 

I F a Man gives his Wife Power to 
divide his Eftatc amongft his three 
Children, fhe muft do it equally 

256 


Ocquftp. 
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<£qttftp. 


Equity will not relieve againft the 
Terms of an Agreement, though 
it may feem in Nature of a Penalty 
J Page 102 

Whether Equity can give Relief on 
the Statute againft fraudulent Devi¬ 
ces, being lntrodu&ion of a new 

A Matter examinable, and already 
determined at Law, yet Equity 
may give Relief in it 2 33 

Equity has Power over Truft Money, 
and may therefore decree it a Wife 
for Alimony 2 39 

Equity will permit a Dcviiee of 
Lands, upon Condition to pay fe- 
vcral Sums of Money at a Hated 
Time, to cut down Timber for 
that Purpofe, during the Life of a 

Jointrefs . . *5 

One covenants on Marriage Articles to 
pay i coco /. within fix Months after 
his Death, and after growing old 
and infirm. Covenantee would have 
obliged him to have given Security, 
but the Court held, that they would 
not alter this Agreement of the Par¬ 
ties, or make it better than they 
themfclves had, and though Exe¬ 
cutors might be obliged to give bet¬ 
ter Security for Legacies, payable 
in Futuro , that is, becaufe they are 
in Nature of Truftees, and there is 
no Agreement jine Way or another 

89 

Plaintiff had feduced his Wife’s Sifter, 
and had feveral Children by her, 
and gave her fome Bonds for Pay¬ 
ment of Money, as a Provifion lor 
her and her Children •, and thefe 
Bonds being fued, he brought a Bill, 
i'uggefting that the Bonds were 
given for no valuable Confidera- 


tion, but was difmiffed with good 
Cofts, having no fort of Equity 

Page 1 14 

Where one recovered in Trover a- 
gainft a Servant of the African 
Company, Equity would not re¬ 
lieve, becaufe Plaintiff in Equity, 
might at Law have defended him- 
felf, but decreed, that the Com¬ 
pany fhould indemnity the Servant, - 
and that the Plaintiff at Law jjufle 
of the Defendants in Equity) might 
profecute the Decree in the Servant’s 
Name 221 

Equity will not decree Mefne Profits, 
unlefs in Cafe of an Infant, or fome 
other particular Circumftances 252 
Equity will not relieve againft fuch 
Securities, as the Party voluntarily 
enters into, though it will againft 
the Penalty 2 66 

Equity will relieve againft one who 
agreed to enter into Bond as Surety, 
though by Miftake, he was not 
bound by Law ^ ^ 

In Equity, Money*s fometimes con- 
fidered as Land, and Lands as Mo¬ 
ney 400 Vid. 543 

A Court of Equity will not only grant 
an Injunction to ftay Tenant for 
Life, without Impeachment of 
Wafte, from defacing the Manfion- 
Houfe, but will likewife oblige him 
to put it in the fame Plight 454 
Equity, in fome Cafes, will quiet 
Men in their Poffeflions, though 
they have not eftablifhed their 
Right 53 1 


3 


Cffate* 

1 r an i\<t are devifed to Truflees to fell, 
and out of the Money arifing by 
the Sale, among other Sums, to 
pay to his Heir at Law 100/. and 
no Difpofition is made by the Te- 
. ftator 
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ftator of the Surplus of his Eftate, 
the Land fhall not be turned into 
Perfonal Eftate, nor more fold 
than is neceflary to pay the Lega¬ 
cies, and the Heir fhall have the 
Surplus Page 162. Vtd. 541 
Mortgage, whe*i to be confidered as 
Real, when as Perfonal Eftate 265 
Real Eftate made liable to a Legacy, 
the Perfonal not proving fufticicnt 

288, 449 


Perfonal Eftate, when to be applied in 
Eafe of the Real. 

A. makes B. his Executor, and devi- 
fes to him 20/. and his Real Eftate 
to J. N. upon Condition that he 
pay his Debts and Legacies •, in this 
Cafe, the Perfonal'Eftate (hall be 
applied in Eafe of the Real, in dif- 
charging the Debts and Legacies 

2 

Hares faBtts of the whole Eftate, 
'^sftrnll have the Benefit of die Pcrfo- 
naTEftate, but a Dcvifee of parti- 
• cular Lands (hall not 5. Vid. 477 
One devifes his Real Eftate for the 
Payment of his Debts, and the 
Overplus he gives to his Sifters, 
and devifes his Perfonal Eftate to his 
Wife, whom he makes Executrix \ 
die VYife {hall have the Perfonal 
Eftate exempt from Debts 101,457 

ChfUntce, flXtKtnefsf, anH P?oof. 

One Witncfs againft the Defendant’s 
Anfwer, not lufticient to ground a 
Decree on 19 

Exemplification of Part of a Patent not 
fuftered to be 1 cad in Evidence 59 
One having Order to prove a Deed 
viva voce , at the Hearing not allow¬ 
ed to prove the Witneffes Hands, 


they being dead, but had Leave to 
examine in the Office to prove the 
Deed, though Publication was pafs’d 

Page 64 

Counter-part of a Settlement, admit¬ 
ted fufticipnt Evidence of the Set¬ 
tlement, and a Conveyance decreed 
purfuant to it 116 

Depofitions taken in a Caufe wherein 
Tenant in Tail, or the Father, is 
only Tenant for LTe, Remainder 
to the Son, can’t be read againft 
the Son 212 

No Proofs to be read in the Houfc of 
Lords, which were not made Ufc 
of in Chancery 212 

The Anfwer of a fuperannuated Per- 
fon, put in by Guardian, ftiall be 
read againft him, as an Anfwer of 
one of full Age, fecus of an Infant 
who is to have a Day to fhew 
Caufe 229 

Parol Evidence admitted toafeertain 
the Perfon, the Teftator intended 
fhould take a Legacy 229 

A Witnels incompetent being intereft- 
ed, may, on a Releafe given him, 
whereby he becomes difintcrefted, 
be examined again \ fo a Witncfs at 
the Hearing, rejeded to be read 
becaufe interefted, yet on a Releafe 
given, was examined again on the 
Account, and allowed good on Ex¬ 
ceptions to a Mafter’s Report 224 
A Plaintiff in a Caufe, can’t be made 
a Witnefs, but a Defendant may, 
bccaufe he is forced into the Caufe 



'N 

CmtttG? mtfj Stomfnfffrato?. 

Six hundred Pounds allowed for Fu¬ 
nerals, in Refped of the Teftator’s 
Qjiality, and being buried in his 
own Country * 27 

7 P 


An 
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An Executrix having Money in the 
Hands of J. S. to a Share, whereof 
(he was intitled in her own Right, 
intrufts J. & t0 P ut n out at * ntc ' 
reft for her, which he does, and 
the Security proves defective, (he 
(hall not anfwer the Lofs to the 
other Legatees or Sharers Page 49 
Executors who all join in a Sale, (hall 
be all charged, though one only re¬ 
ceives the Money, [ecus of Truftees 

173 

Where an Executor may retain 179 

Vide Retainer 
After a Bill and Anfwer put in, the 
Executor voluntarily paid a Bond 
Debt, and allowed on the Account, 
becaufe he might by confeffing 
Judgment, have preferred him, and 
no Difference in Reafon where paid 
without fuch confeffing 188 
A Legacy given a Child by a Stran¬ 
ger, at the Child’s Death, veils in 
the Father by the Statute of Diftri- 
butions, although he took not out 
Adminiftration to fuch Child 360 
An Executor or Oyerfeer, who has 
Power by the Will to aft in every 
Thing for the Advantage of an In¬ 
fant, tjiay lay out Part of the Per- 
fonal Eftate in the Purchafe of 
Lands, in the Infant’s Name; but 
if he lends the Money on a bad 
Security, he mud anfwer it out of 
his own Pocket 273 

An Executor or Adminiftrator paying 
away the Affets in Satisfying Sim- 
plc-Contraft Deb^i, can have no Re¬ 
lief ,in Eguity-tfgainft a Bond Debt, 
although *they had no Notice of it 

534 

An Executor, who duly adminiftrates 
the Affets, (hall not be prejudiced 
by an Accident which happens af¬ 
ter 3 540 


Where an Executor Jhall be but a 
Trufiee. 

A . by Will gives feveral Legacies to 
his Relations, amounting to near the 
Value of his Eftate, and makes E. 
and C. his Executors, and gives 
them 2o /. and intreats them to take 
theTrouble of getting in his Eftate: 
Teftator lives 10 Years after, and 
acquires an additional Eftate, ^ 
creed the furviving Executor, but 
an Executor in Truft, and that the 
new acquired Eftate (hould goto 
the Legatees in Proportion Page 12 
Lands devifed to be fold for the Pay¬ 
ment of Debts, and that the Surplus 
(hould be deemed Part of the Te- 
ftator’s Perfonal Eftate, and go to 
his Executors, and gives his Exe¬ 
cutors 100/. apiece as a Legacy *, 
the Surplus decreed a Truft in the 
Executors, and fubjeft to Diftribu- 
tion: for the Direftion concerning 
the Surplus, was only to eigte&f 
the Heir, not to give it to the Exe¬ 
cutors in their own Right 81, 90 
A Husband devifes his Library of 
Books to A. except 10 Books, fuch 
as his Wife (hould choofe, and made 
her Executrix-, this Exception of 
the 10 Books, held not fuch a De- 
vife to the Wife, as (hould exclude 
her from the Surplus 231 

A. made B. and C. Executors, and de¬ 
vifed feveral Legacies to B. but made 
no Difpofition of the Surplus of 
his Perfonal Eftate j the Executors 
(hall come in equally for their Share 
of the Surplus, notwithftanding the 
Legacies devifed to one of them j 
but if a BiU had been exhibited by 
the next of Kin, whether they 
(hould not both be confidered as 
Truftees, as to the Surplus 323 

M. 5 66 

$RRI* 
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exemplification* 

Exemplification of Part of a Patent, 
not fuffered to be read in Evidence, 
notwithftandiftg the Statutes of 3 
and 4 of Edw. VL and 13 Lliz. 
where the other Side have no Time 
to confult the Patent Roll, and fo 
may be furprized by an imperfed 
^Exemplification Page 59 


Cjcpofitiott Of 

An Agreement to make a Leafe with 
ufual Covenants , Ihall be intended 
ufual all over England, and not 
thofe in that particular County 
where the Lands lie 25 

A. devifes to B. and C. his Wife’s Chil¬ 
dren, as he called them, not own¬ 
ing them to be his, 10 s. apiece, 
and no more , and gave the Children 
"'thaUje owned confiderable Legacies, 
B. and C. Ihall come in for a Share 
*of the undifpofed Surplus, for the 
Words of Exclufion muft be taken 
ftriftly _ 169 

Words of Recommendation and Defire 
are in a Will expounded a Devife 

2C2 

A Limitation to one and his Iflue Pro- 
creatis , takes in thofe born after} to 
one and his Mue procreandis , ex¬ 
tends to thofe bom before 491 


the Executor, the Executor not re- 
leafable in Equity. Seel. Q 47 

An Extent in Aid is taken out by the 
King’s Receiver, againfl his own 
Debtor, againfl: whom a Commif- 
fion of Bankruptcy was before a- 
warded, and the Aflignees under the 
Commiflion of Bankruptcy, brought 
their Bill in Chancery to fet afide the 
Extent in Aid, and after 15 Years 
Pendency of the Suit, at the Hearing 
the Bill was difmilfed, for that the 
Court of Chancery had no Jurifdi- 
dion in Cafes of this Nature, which 
were only proper for the Exche¬ 
quer, being the Court of the King’s 
Revenue, and from which the Ex¬ 
tent in Aid ifiucd, and therefore 
only examinable there, and if fet 
afide here, yet the Exchequer might 
carry on the Procefs, ’till the Debt 
cleared, according to the Courfe of 
the Court Page 153 

Cjttmffuffibment* 

A. on his Marriage gave a Bond of 
600/. with a Warrant of Attorney, 
to confefs Judgment thereon, de- 
feazanced on Payment of 300 /. to 
his Wife, if fhc furvived 5 after¬ 
wards (he joined with him in a Con¬ 
veyance by Fine of his Real Eftate} 
held that this extinguiflied her Right 
or any Lien created by this Judg¬ 
ment on the Real Eftate 333 


Crtcnt* 

By an Extent in aid, taken out by a 
Simple-Contrad Creditor againfl 
himfelf, and the Debt found, he 
preferred himfelf to Bond Creditors, 
who had recovered Judgment againfl 


fine ann Bottclmm. N 

F INE fraudulently obtained and 
Razures in feveral Parrs of it to 
make it correfpond throughout, a 
Crime in the Officers who did it, 
but noCaufe for fetting afide the 

Fine, 
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Fine, or for a Reconveyance of'the 
Eftate in Equity, and the Examina¬ 
tion proper only in the Court where 
the Fine was levied Page 150 

ifo 2 fcft«rc* 

Dcvifce for Life, Remainder over, 
commits a Forfeiture by levying a 
Fine, and making a Mortgage, for 
which, on Ejectment, the Remain- ' 
der-Man recovered, yet the Mort¬ 
gagee having no Notice of the Will, 
had a Decree to hold, during the 
Life of the Mortgagor, and the ra¬ 
ther, for that the Mortgagor had 
made an Affidavit, that there was no 
Will, and that he was Heir at Law 

ic8 

Husband and Wife by Marriage Set¬ 
tlement, are made Tenants for Li/e, 
Remainder to their firftand other 
Sons of the Marriage fucceffively 
in Tail Male j after the Birth of 
their eldcft Son, and feven other 
Children, they by Leafe and Re- 
leafe and Fine, mortgage the Lands; 
this is a Forfeiture, and the Mort- 
gagor.muft late his Money 591 
Forfeiture by a Copyhold. Vide Co¬ 
pyhold. 

JTo^riffn parts. 

An Agreement made at Paris , on the 
Marriage of jwo French People, 
toqchin&-*hT*Wife’s Fortune, de¬ 
creed hfre to be executed accord¬ 
ingly 207 

A Native of Holland , pofieffed of a 
Pcrfonal El tare, both there and in 
England, and making his Will in 
Holland, how it muft be conftrued, 
fo as to take Effed, notwithftand- 
ing the Difference between the 
, Laws of each Country 577 


frauh. 

A. being to procure 1000 /. for B. bor¬ 
rows it, and pays B. only 300 L and 
takes other gdo himfelf, and the 
remaining 400/. in Goods which 
prove worth little or nothing j and 
for fecuring the whole loco /. Both 
gave a Recognizance, yet that being, 
fued againft B. he brought his 
and had a perpetual lnjundion a- 
gainft the Recognizance, on Pay¬ 
ment of 300 /. only, and Intereft, 
by Reafon of fosne Circumffimces of 
Fraud in A. Page 80 

A Will as well as a Deed, may be fet 
afide in Chancery, for Fraud or 
Circumvention 123 

One being poor, drawn in to fell an 
E/late at a great Undervalue j yet 
if no Fraud, cannot be relieved 

2°6 

If a Fine be obtained by Fraud from&_, 
Feme Covert under Age wb»’"(ftes, 
and her Heir buys in a Prior Mort¬ 
gage, and then levies a Fine, rfnd 
live Years pafs, and thofe who claim 
under the Fine, bring a Bill to re¬ 
deem, Equity will not aflift them 
claiming under fuch fraudulent Ti¬ 
tle, and alfo by Reafon of the Fine 
and Nonclaim a 16 

A Copyholder by his Will, intending 
to give the greateft Part of his 
Eftate to his Godfon, and the other 
Part to his Wife ; the Wife per- 
fwades him to nominate her to the 
whole, and that /he would give the 
Godfon the Part defigned him, de¬ 
creed againft the Wife, notwitH- 
ftanding the Statute of Frauds, &c. 

3 

A Son and Heir apparent, perfuadcs 
his Father not to make a Will, 
which he intended to have made, 

3 and 
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and wWch was to contain Provifions 
for his younger Children, promi- 
fing to do for them himfelf j Equity 
decreed fuch Provifion P/tge 4 
Tenant in Tail is prevented by the 
Ilfue in Tail from fuffering a Reco¬ 
very, in Order to provide for his 
younger Children, by his promifing 
to do for them himfelf; Equity 
^decreed againft him 5 

IrSConveyance be fraudulent as to 
Creditors, Equity can fet it afide, 
without fending it to be try’d at 
Law 14, 15 

A. Tenant in Tail, Remainder to B. 
in Tail, A not knowing of the In¬ 
tail, makes a Settlement on his 
Wife for Life, for her Jointure, 
which B. who knew of the Intail 
engrolfes, and after the Death of A. 
recovered on Ejedment againft his 
Widow} but in Chancery relieved, 
and perpetual Injundion granted for 
this Fraud in B . in concealing the 
'ifitaiL which if it had been difeio- 
fed, the Settlement might have been 
•made good 35 

Fraud, in obtaining a Feme Covert, 
to enter into Articles, for apply¬ 
ing the Surrender of Copyhold 
Lands not carried into Execution 

76 

A. brings an A&ion againft B. for ly¬ 
ing with his Wife, after which B. 
amgns his Eftate to Truftees in 
Truft to pay the feveral Debts men¬ 
tioned in a Schedule, and fuch 0- 
ther Debts as he fliould name with¬ 
in 10 Days, then A. recovers 5oco/. 
Damage, and brings a Bill to fet 
alide this Deed as fraudulent, and 
made to defeat him of his Recovery, 
but held not to be fraudulent, the 
Plaintiff being no Creditor at ma¬ 
king of the Deed, and his Debt 
recovered afterwards founded in 


Malefino , but the others were real 
Creditors, which it was confcien- 
tious to prefer * but for the Sur¬ 
plus, the Plaintiff may come in 

I0 5 

Lands in Mortgage, running through 
three Defcents, and the Perfon en¬ 
titled to redeem not knowing how 
much was due for the Intereft, is 
informed by the Heir of the Mort¬ 
gagee, that it was contiderably lefs 
than really it was, whereupon he 
fettles it upon his Marriage, as fub- 
jeft only to fo much j thofe who 
derive under this Settlement, fhall 
redeem accordingly, without being 
obliged to pay the Sum concealed 
for the Fraud 131 

What fhall be a fraudulent and volun¬ 
tary Conveyance as to Creditors 

275 

Where a Bond fhall be deemed volun¬ 
tary and fraudulent as to Creditors 
370 , 377 , 520 


<$uarbfan4 

H OW a Guardian is to be ap¬ 
pointed 10 6 

A Guardian during the Infant’s Mino¬ 
rity, may without the Direction of 
a Court of Equity, pay off a Mort¬ 
gage, and the Iitereft of any other 
real Incumbrance „ 137 

A Guardian fuffered a’DSJfrre&'to re¬ 
cover at Law, by notfettmgupa 
Term, which was created for pro- 
tefling a Purchafor, and the Infant 
was relieved ‘ 151 

Father, Guardian by Nature of his 
Child 597 

7 Q. 
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tyefr. 


Iffue in Tail. 

T Enant in Tail is prevented by 
the lflue in Tail, from fuffer- 
ing a Recovery, in Order to pro¬ 
vide for younger Children, by his 
promifing to do for them himfelf. 
Equity will compel him to do it, 
after his Father’s Death Page 5 
A Decree again!! Tenant who had a- 
greed to fell his Eftate, he Hands 
out all Procefs of Contempt for not 
obeying it, yet his lflue not bound 
by it 278 

fpetc anh Slncefto;* 

Where one fhall take by the Name of 
Heir, though not Heir General 
54. Vid. Devife. 
Where Portions fhall fink in the Inheri- j 
tance for the Benefit of the Heir at 
Law 140, 195, 290 

VVhat fhall be a neceflary Implication 
to difinherit an Heir at Law 381: 
An Heir at Law can’t be difiriheritcd, • 
but by a ftrong and neceflary hn- 1 
plication * 440 

Bares Faflus of the whole Eftate, fhall ( 
have the* Benefit of the Pcrfonal; 
Eftate, in difdjiarging Incumbran¬ 
ces j bup a^Devifee of particular, 
Labd^ifelTnot 3; 

Hcir'di the Mortgagor fhall have the 1 
Pcrfonal Eftate applied in the firft; 
Place, to pay off the Mortgage' 
Money, though no Covenant in thej 
Mortgage Deed for Payment of it,' 
though the Perfonal Eftate is devi¬ 
led away by the Mortgagor to his 
Relations, becaufe *tis a Debt 61 


$0tCf)pQt» Vide Lontum Plus. 

Where a Perfon died inteftate quoad a 
Surplus of his Perfonal Mite, a 
Daughter advanced by him in 
Marriage, need not bring in the 
Portion into Hotchpot, to entitle 
her to a diftributive Share 170. 

Page. Vtd. jk 4 
Bringing into Hotchpot according to 
the Cuftom of London 269. Vid\ 

London. 


Infant. 

A N Infant fhall have no Day given 
him, to (hew Caufe agamft a 
Decree, where the Lands ^jpdevf- 
fed to Truftees to be fold * 185 

The Manner in which Infant Truftees 
are to convey the Eftates devolved 
on them, purfiiant to the Aft of 
Parliment 284 

An Infant Male may make a Will of 
his Perfonal Eftate at 14, a Female 
at 12 3.16 

Any Perfon may as Proeheinamy , ex¬ 
hibit a Bill in the.Name of an.In¬ 
fant, but can’t in the Name of a 
Feme GoVert, without her Gonfent 

S 7 & 

•An Infant, who neglefts-fix Years af¬ 
ter he comes of Age, is as much 
barred by the Statute of Limita¬ 
tion, from bringing a Bill for an 
Account of Profits, as he xs.from 
an Aftion .of Account at Common 
l*w '518 


In/un* 
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Snjutt&tytu 

Perpetual 'Iajundion not to be granted, 
though the Party has had five Ver- 
difts in Eje&ment 261 

An Injundion granted to flay Tenant 
for Life, wfthout Impeachment of 
Wafte, from defacing the Manfion 
woufe 454 


lintucance. 

A Policy of Infurance being made an 
ill Ufe of, the Court decreed it to 
hie delivered up 20 

3tntmtt of ^ottcp. 

A. mortgages to B. and after to C. then 
B. enters, and after fuffers the 
Mortgagor to receive the Profits for 
feveral Years, without requiring in¬ 
hered:, this Intereft fhall not be 
charged on the Lands to keep out C. 

30 

Mortgagee enters, and the Profits are 
not i'ufticient to anfwer the Intereft, 
yet the Arrears (hall not carry Intc- 
reft, but the Coft and Charges muft 

116 

A Bond made in England, and fent 
over to the Obligee in Ireland, the 
Money to be paid there, held it 
fhoulu carry Irijh Intereft. 128 


3!tttett0gat0?ic& 

•A new Set of Interrogatories allowed 
to be fettled before a-Mailer, the 
former being fupprefted, as leading. 

493 


3fotet-'tenantai, anti Cenantsi ijt 
Common. 

One Joint-tenant makes a Deed of Gift 
of his Moiety to his Wife, as a Pro- 
vifion for her, and with Intent to 
fever the Jointure, yet being made 
to the Wife herfelf, and fo void in 
Law, and without Confideration, 
Equity can’t relieve 124 

One afligns a Term to Truftees in 
Truft, to permit himfeif to receive 
the Profits, during his Life, and 
after his Death in Truft, to permit 
his two Daughters B. and C. their 
Executors and Adminiftrators, to 
receive the Profits during the Refi- 
due of the Term, equally to be 
divided between them, they paying 
fo much within two Years to his 
other two Daughters: B. dies, C. 
mortgages to I\ held that B. and C. 
were Tenants in Common, and not 
Joint Tenants by the Intention of 
the Father, which was to make 
diftindt Provifions for them 163 
One devifes Lands to Truftees and 
their Heirs in Truft, that the Pro¬ 
fits (hall be equally divided be¬ 
tween E. the Wire, and M. the 
Daughter and Heir of the Teftator, 
during the natural Life of the faid 
E. and after her Death, I give and 
tlevife the Lands to my faid Truftees , 
and their Heirsto the Ufe of the 
faid M. and the Heirs of her Body, 
with feveral Remaradfft^ver, and 
dies. M. dies without Iffue, and 
E. ia ftill living. By the Opinion 
of all the Jufticcs of C. B. E. and 
M, were but Tenants in Common, 
and E . fhall have a Moiety of the 
Profits, during her Life, and the 
other Moiety, by the Statute of 
Frauds belongs to die Executors or 
Adminiftrators 
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Adminiftrators of M. as before that 
Statute it would have belonged to 
the Heir of M. and of the Teftator, 
as Profits undifpofed of, and refult- 
mgtohim Page 167 

A having a Mortgage for Years, de- 
vifes after his Debts paid, all his 
Perfonal Eftate to his two Daugh¬ 
ters, equally to be divided between 
them. After the Debts paid, the 
Daughters purchafe the Equity of 
Redemption, and Inheritance of the 
mortgaged Premises to them and 
their Heirs, this is a Tenancy in 
Common, and not a Joint-tenancy 

332 

A Devife of a Leafehold Jntereft to 
A and her three Sons equally 
amongft them, creates a Tenancy 
in Common, though there is no 
Mention of any Divifion to be made 

49 1 


SurfjOiffiotu Vide Courts* 
Leafe?* 

A articles with B. to make him a 
Leafe with ufual Covenants, B. 
brings a Bill to have the Leafe 
made, he (hall be at the Charges of 
the Repairs, though ufual in that 
County for the ^eifor to be at thofe 
Charges \ pens forfan, if > 4 . had been 
Plaiqtiji&'hkve inforced the taking 
of the Leafe 25 

LeJiee of a Prebend makes an Under- 
Leafc, and the Leafe being far 
fpent, and the Lelfec refufing to 
fyrrendcr, in Order to enable him 
to renew, though he offered Secu¬ 
rity to make up the Tenant’s Leafe 
again, the Leflee brings his Bill to 


compel a Surrender, but is difmif- 
fed, there being no Agreement in 
the Leafe for that Purpofe 124 
Power to makeLeafes, how to be exe¬ 
cuted a57* Vide Power. 

Lelfor fuffers the l*effee to hold the 
Lands after the Leafe is determined. 
Equity won’t compel the Tenant to 
account for the Mefne Profits, un- 
lefs the Lelfor was hindred from 
entring by Fraud or fome ext^adf-- 
dinary Accident 516 

Lejyncfe? anh Legatee?* 

One devifes to A. 500 /. to B. 5co /. 
and to five others the like Sum, and 
if any to whom I have given any 
Money Legacy happen to die, then 
his or her Legacy , and all the Refi- 
due.of my Perjonal Eflate to go to 
fneb of them , as fiall be then living j 
decreed that it fhould be taken li¬ 
ving, at the Death of the Teftator, 
and not at any Time after, fo that 
the Death of any of the Legatees 
after, could not carry it to the Sur¬ 
vivors 78 

Where a Sum of Money, given by 
the Teftator in his Life-time, fhall 
go in Diminution of the Legacy 
, 263. ^ Vide Satisfaction. 

; A. by Will gives his Children feveral 
f Legacies, and gives his eideftSon 
t 2coo /. afterwards gives him 400 /. 
r to go to Italy , and beingaMer- 
1 chant, enters his Son Debtor 400 /. 
r afterwards, upon a Calculation of 

l his Eftate, not finding it fufficient 
to pay the whole, he, by a Codicil, 
r retrenches 400 1. out of the younger 
a Childrens Legacies, without taking 

a Notice of this 400/. the 400/. 

fhall not be dedufted out of the 
e 2000 /. to the eldeft Son 298 


ADe- 
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A Devife of all a Man’s Perfonal Eftate 
at fuch a Place, a fpedfick Devife 
thereof, and not to be brought in 
to make up other pecuniary Lega¬ 
cies Page 392 

A Legatee, who lias no Notice of his 
Legacy ’till the Executor publifhes 
it in the Gazette, ihall have no In¬ 
tereft for it 11 

A Legacy payable at a certain Time, 
ihall notwithftanding, carry Irtterefl 
only from the Time it is demanded 

161 


Legacies vefled or lapfed. 

A . devifes 300/. to B. which he wills 
to giveC. his Daughter at his Death, 
or fooner, if there be Occafion, for 
her better Preferment: B. dies be¬ 
fore the Teftator, but C. furvivtd 
and died at the Age of 16 Years, 

. this is not a lapfed Legacy, but Ihall 
go- lo the Representative of C. B. 
being only in the Nature of a Tru- 
' flee 200 

A Legacy devifed to an Infant, pay¬ 
able or to be paid at the Age of 21, 
is an Intereft verted fo, that it Aral 1 
go to the Executors or Adminiftra- 
ters of the Infant, though he dies 
before that Age \ otherwife, if de¬ 
vifed to one at 21, or if, or when 
he (hall attain the Age of 21 317 

A Legacy devifed to an Infant to car¬ 
ry Intereft at a certain Rate, verts 
in him fo, as to go to his Executor 
or Admin iftrator 318 

But a Legacy to be raifed out of the 
Real Eftate, (hall fink in the Inhe¬ 
ritance . 318 

A. devifes 500/. apiece to his two 
Grandchildren by Name, and if 
either of them die, his Share to go 
to the Survivor \ one of them dies 
in the Life-time of die Teftator, his 


Share (hall go to the Survivor, and 
is not a lapfed Legacy Page 471, 

483 

Limitation of Sbuito aithDcmaitho* 

What Will revive a Debt, and bring 
it out of the Statute of Limitations 

38 > 

A Debtor, who publifhes an Advertise¬ 
ment in a News-Paper, that all 
Debts due from him fhould be paid, 
by this a Debt barred by the Statute 
of Limitations Ihall be paid 385 
One who by his Will directs that his 
Debts (hall be paid, or who makes 
Provifion for the Payment of them, 
thereby revives a £)ebr barred by 
the Statute of Limitations, and 
makes his Executors liable 385 
A Promife to pay a Debt which is 
barred by the Statute of Limita¬ 
tions, fufficient to maintain an Af- 
fumpfit, but a bare Acknowledg¬ 
ment of it not 386 

An Infant who neglefts to enter fix 
Years after he comes of Age, is as 
much barred by the Statute of Li¬ 
mitations, from bringing a Bill for 
an Account of Profits, as he is from 
an A&ion of Account at Common 
Law 518 

A. by Will devifes to B. 400/. which 
was the Sum lent, in full Satisfa¬ 
ction of all the Monies which he 
owed B. and fubjefts his Real Eftate 
to the Payment of b^JQebts: The 
Debt which A. owed if. amounted, 
by Reafon of Intereft, to 8oo./. but 
was barred by the Statute of Limi¬ 
tations j Court will fuppofe the Te¬ 
ftator miftaken in his Computation, 
and the whole Debt (hall be paid 

9 

7 R LotjDon 
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JLotflom 

A voluntary Judgment given by a 
Freeman of London, payable three 
Months after his Death, to be poft- 
pon’d to Debts by Simple-Contraft, 
and to the Widow’s Cuftomary Part, 
but will bind the Freeman’s Lega¬ 
tory Part Pag e *7 

Freeman of London gives Bond to his 
Mother, to be paid after his Death, 
this (hall go out of the whole Eftate, 
and not out of his Cuftomary Part 

only 5 ° 

If an Orphan Son dies before 21, his 
Share furvives, and if a Female dies 
unmarried, and within the Age of 
a 1, her Share furvives likewife, 
and the Orphan can’t give it away 
by Will . 207 

Where the Wife’s Portion in the 
Chamber of London (hall furvivc to 
her, notwithftanding a Settlement 
made by the Husband 209 Vide 
Baron and Feme 
A Freeman of London being defirous 
to ma\e a Difference between his 
Children, in Point of Fortune, de- 
vifed to two of them a Bond of 
3000 /. afterwards by Advice of his 
Lawyer, (whom he ccnfulted about 
the beft Method of fecuring it to 
them) the Claufc in the Will was 
obliterated, and the Will repub- 
lifhed, and the Bond was altered, 
and nesp-Sfeurity given in the Name 
of f. ZE in Truft for thefe two I 
Children, yet held, that this 3000 /. 
“Znuft be brought into Hotchpot, if 
they would intitle themfelvesto any 
farther Share of the Perfonai Eftate 

269 

A Freeman of London , in Confidera- 
tion of 600 /. covenants, that if his 
Wife furvived him, his Executors 


or Adminiftrators fhould pay her 
600 /. out of his Perfonai Eftate j 
this is fuch a Compofition, as will 
exclude her from any Part of the 
Cuftomary Share % Page 325 
The Wife of a Freeman of London, 
fhall not take by her Husband’s 
Will, and likewife by the Cuftom, 
unlefs it be fo declared in the Will 

35i 

If a Lofs happens to a Freeman of 
Londons Eftate, by the Insolvency 
of his Executors, fuch Lofs fliall 
be born out of the Teftamentary 
Part of his Eftate only, and not out 
of the whole Perfonai Eftate 409 
A Grandchild of a Freeman of London , 
can’t come in for a Share by the 
Cuftom 470 

Though a Freeman of London by 
Will, declares that he had given 
fome of his Children tooc /. apiece, 
in full of their Orphanage Part, 
yet this very Declaration upon 
bringing the Advancement into 
Hotchpot , inritlcs them to their full 
Cuftomary Share •, but whether 
Proof will be admitted to {hew that 
the Advancement was more than 
declared by the Father Q. 470 
An after-born Child of a Freeman of 
London , fhall come in with the 
others for a Cuftomary Share 499 
The third Part of a Freeman of Lon¬ 
don's Perfonai Eftate, which he has 
a Power of difpofing of, fhall, upon 
his dying inteftate, go according to 
the Statute of Diftributions 499 
A Freeman of London , on his Inter¬ 
marriage, agrees with Truftees to 
add 1500/. to the Wife’s Portion, 
which was 1500/. more, to belaid 
out within two Years after the Mar¬ 
riage, in a Purchafe of Lands, and 
fettled on the Husband for Life; 
Remainder to the Wife for Life in 
Lieu and Barof her Dower and Join¬ 
ture, 
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ture, Remainder to their Iffue j this 
is no Bar of the Wife’s Cuftomary 
Share Page 505 

A City Orphan can’t by Will before 
2i, difpofe of his Orphanage Part, 
fo as to preverit Survivorlhjp 537 
Whether a Releafe given by one who 
marries the Daughter of a Freeman 
of London , fhall bar the Husband 
» and Wife of their Cuftomary Share 

544 

A Man who marries a Freeman of 
Londons Daughter, without his 
Confent, joins with the Wife in a 
Releafo to the Father, in Confide- 
ration of 100/. of all their Right toi 
his Perfonal Eftate after his Death, i 
this fhall bar them of their Cufto- 
mary Share 594 

JLunotidu 

If one marries a Lunatick, who is un¬ 
der the Care of the Committee of 
the Court, this is a Contempt, for 
’ which the Perfon marrying may be 
committed, and Marriage is no fit- 
perfedeas of the Commitment, fo as 
to take him or her out of the Cu- 
ftody of the Committee 203 


q?attiaBC attlclcfr 

B Y Marriage Articles, agreed that 
500 /. the Wife’s Portion, fhould 
be inverted in a Purchafe of Lands, 
to be fettled on the Husband and 
Wife for their Lives} Remainder 
to the Heirs of their two Bodies; 
Remainder to the Heirs of the Body 
of the Wife*, Remainder to the 
Plaintiff, the Wife’s Brother in Fee - y 
the Wife dies without Jffue, and: 


then the Husband dies, the 500 /. 
not being laid out} per Trevor and 
Rawlinfon , this Money is not to be 
considered as Lands, but per Hut¬ 
chins it is, and to go to the Perfon 
to whom the Fee is limited, and 
not to the Executors of the Husband 

Page 23 

Bond given before Marriage ro leave 
the Wife, fo much, though extin- 
guifh’d at Law by the Intermarriage, 
yet fupported in Equity as a Mar¬ 
riage Agreement ?37 

Where a Court of Equity will carry 
Marriage Articles into Execution, 
though to the defeating of Credi¬ 
tors 225 


Marriage Brokage Bonds 

Marriage Brokage Bond, ordered to 
be delivered up 267 

A Bond obtained in Fraud of a Mar¬ 
riage Agreement, though after¬ 
wards afligned to a Creditor for a 
juft Debt, fhall be fet afidc in 
Equity 522 

Staffer anH defiant. 

A Servant befpeaks Things for his 
Mafter, and alfo for himfclf of the 
fame Tradcfman, how far he fhall 
be liable for thofe Goods he befpokc 
for his Mafter 45 

A Servant to King James \ I. relieved 
againft a Judgment Si’Law for 
Lace, &c. delivered for the King’s 
Ufe juft before his Abdication .fin 
the Circumftances of the Cafe, 
whereby it appeared, the Defendant 
never took the Plaintiff in his own 
Perfon to be liable, but had always 
been paid out of the Privy Purfc 

45 
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$9ott0agt. 

A Mortgage, though forfeited, and 
though the Heir buys in the Equity 
of Redemption, and though no De- 
fcft of Afiets, vet fhall go to the 
Executor : But had the Heir been 
in by Defcent of fuch forfeited 
Mortgage, when he bought the 
Equity of Redemption, and no De- 
fed of Aflets, Equity would not 
take it from him Vnge 11 

Mortgagee having received 8 /. per 
Cent, decreed to account for the 
2 per Cent, over Value to link the 
Principal, but if the Principal and 
Intereft: had been overpaid at that 
Rate, no refunding 50 

Heir of the Mortgagor fhall have the 
Perfonal Eftate applied in the firfl 
Place, to payoff the Mortgage Mo¬ 
ney, though no Covenant in the 
Mortgage Deed for Payment of it, 
though the Perfonal Eftate is devi- 
fed away by the Mortgagor to his 
Relations, becaufe *tis a Debt 6 1 
A Devifee for Life of mortgaged 
Lands, muft pay his Proportion of 
the Mortgage Money 62 

Decree againft a Mortgagee in Poffef- 
fion to redeem, but before the Ac¬ 
count taken, a Church becoming 
void. Mortgagee prefents, yet a Pe¬ 
tition ordered to revoke his Pre- 
fentation 7 * 

One fells hi>£ftate of 14/. per jinn. 
for an Annuity of 2 61 . per Am. 
during his Life, with Claufe of 
■"■Re-entry for Non-payment ; and 
the Annuity being in Arrear, and 
the Purchafor being unable to pay 
it any longer, the Grantee Re-en¬ 
ters and devifes thofe Lands to De¬ 
fendant, and dies about a Year af¬ 
ter j and the Plaintiff having an Af- 
3 


fignment from the Purchafor of all 
his Intereft, brought his Bill to re¬ 
deem, on Pretence of its being in 
Nature of a Mortgage, but was dil- 
miffed, no Redemption being fought, 
during the Life of the Grantee, 
whilft it was uncertain, whether 
the Bargain would be a good or a 
bad one, and it was only a Condi¬ 
tional Purchafe, and not a Mort- 
gag e Vage 95 

A Mortgagee lends Money at 61 . per 
Cent, and in the Deed, agrees to 
take 5 /. per Cent, if it be paid with¬ 
in fix Months after it became due, 
if the Mortgagee fail to pay at the 
precife Time, he muft afterwards 
pay 61 . per Cent. 160 

An Executor fhall not redeem a mort¬ 
gaged Term, without paying a Debt 
contrafted after 18 

Mortgagor borrows more Money on 
Bond, the Vendee of the Heir of 
the Mortgagor fhall redeem the 
Land, without paying the Bond 
Debt 89 

A. feized in Fee, in Right of his Wife, 
joins in a Fine, and declares the 
Ufes to B. by Way of Mortgage, 
for fecuring 15,00 ol. and fubjeft 
thereto to the Ufe of A. for Life; 
Remainder to the Wife in Fee *, 
then A. acknowledges a Statute to 
C. for 500/. then the Wife dies, 
and A. fells his Eftate for Life for 
3000 1. to D. the Son and Heir at 
Law of the Wife, who had no No¬ 
tice of the Statute, and the Mort¬ 
gage is affigned to a third Perfon, 
who paid off the 15000 /. and ad¬ 
vanced the 3000 1. then D. acknow¬ 
ledges a Statute to E. who had no 
Notice of Cs Statute, makes his 
Will, and devifes thefe Lands to A. 
and dies; as to the 3000/. held 
clearly, that fhould be preferred to 
Cs Statute, heldalfo, that Fs Sta¬ 
tute 



A TABLE of the 

- -- - —— 

tute Ihould be preferred to C”s, be- 
caufe the Mortgagee was but in Na¬ 
ture of a Truflee for the Son 158 
A Mortgagee in Fee in PofTeflion, de- 
vifes it to his two Daughters, and 
their Heirs} one of the Daughters 
marries and dies, held that her 
Share fliould not go to her Hus¬ 
band, as Perfonal Effete, but fliould 
■* defcend to the Heir of the Wife 

Page 265 

A Mortgagor, who borrows more Mo¬ 
ney from the Mortgagee on his 
Bond, (hall redeem, without paying 
the Bond Debt, but his Heir can’t, 
neither can theDevifee of the Equi¬ 
ty of Redemption, fince the Statute 
againft fraudulent Devifes 407 

A. borrows 200/. on the Pawn of 
foine Jewels \ afterwards he bor¬ 
rows three feveral Sums, for each 
of which, he gives his Note, with¬ 
out taking Notice of the Jewels, 
his Executors fliall not redeem the 
Jewels, without paying the Money 
due on the Notes 419 

A Mortgage in Fee is made redeem¬ 
able on Payment of 300 /. and In- 
tereft, upon any Michaelmas Day \ 
Mortgagor dies, having devifed his 
Perfonal Effete to his Wife, there 
being no Covenant for Payment of 
the Mortgage Money, whether the 
Perfonal Effete in the Wife’s Hands 
fhall be liable 423 

A Man mortgages Lands, and after 
borrows more Money of the Mort¬ 
gagee on Bond, the alienee of the 
Heir of the Mortgagor not obliged 
to pay both the Mortgage Money 
and the Bond Debt 511 


Be mat Eegnum. 

A Sollicitor’s Bill being taxed, and 
reported overpaid 60 /.’the Cli¬ 



ent on Motion and Affidavit of his 
being about to go beyond Sea, had 
a ne exeat Regrnm, though no Bill 
in Court whereon to ground this 
Writ Page 171 

A Surety in a ne exeat Regnwn , not to 
be dilcharged after Anfwcr, put in 
by the Defendant, nor even after 
Decree againft the Defendant, and 
Commitment for 19000/. decreed 
againft him ^ for if (as urged) there 
is no Danger of the Defendant’s go¬ 
ing beyond Sea, being in Prifon, 
then the Surety is in no Danger 

230 

Botfce* 

A. fells to B. who has Notice of an 
Incumbrance on the Effete, B. fells 
to C. who has no Notice, and he to 
D. who has Notice whether this 
revives the firft Notice to B. 51 

Notice muft be deny’d pefitively, not 
evafively 226 

Mi'ffatian. Vide oson&g. 


Met an» Meets?. 

T HE Statute of Ed. 6. does not 
extend to Military Offices, and 
the 7 W. and M. only to Horfe, 
Foot and Dragoons 199 

The Nature of the Serjeant at Arms 
Office, that he muft return a non 
e(l inventus , before a Sequeftratiort" 
can go 549 

CUitlaforp. 

The Attorney-General of the Dutch v 
Court, exhibits an Information in 
Behalf of Part-Owner of Coal 
7 S Mines. 
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Mines, againft the other Outlawry, 
in the Relator is a good Plea Page 

13 


paraphernalia* 

J Ewels and Chamber Plate bought 
out of Pin-money, allowed the 
Wife as her Paraphernalia 27 
Where the Wives Paraphernalia will 
be liable to the Husband’s Debts 295 

Patties? tnantfnff. 

Two Executors, and a Bill by a Refi- 
duary Legatee againft one, only to 
have an Account of his own Re¬ 
ceipts and Payments, yet at the 
hearing the Obje&ion, for Want of 
the other, difallowed, unlefsin the 
Proccfs of the Caufe it lhould ap¬ 
pear ncceilary j fo where two Fa- 
dors are, a Bill has been allowed 
againft one, the other being beyond 
Sea 83 

If a neceffary Defendant be profecuted 
regularly to a Sequeftration, the 
Plaintiff may ga on without him 
againft the other Defendants, but 
ferving a Subpoena at a Place where 
he lodged but once, and that two 
Years before fuch Service is not 
good 99 

A Cejlup qtje Trufi muft in all Cafes 
be a Party, but the Truftee- needs 
. not, efpecially if Cefkty que Truji 
undertakes for him 275 

Part of the Proprietors of an Under¬ 
taking, may bring fome others of 
them to an Account, without ma¬ 
king all the Members Parties, efpe¬ 


cially if they fue on Behalf of 
themfelves ana all the reft Page 

592 

pauper* 

Where the Plaintiff a Pauper, had a 
Decree for the Duty andCofts, and 
the Mafter taxed full Cofts; yet or* 
Motion, ordered Plaintiff and his 
Sollicitor to make Oath before a 
Mafter, of what they had paid, or 
were to pay, and that to be allowed, 
but no further 219 

Payment* 

Voluntary Payment by an Executor, 
in what Cafes good 189 

Peers?* 

A Peerefs ordered to produce Deeds, 
confeffed in her Anfwer on Honoilr 
only, not on Oath 92 

Pica* 

The Attorney-General of the Dutchy 
Court, exhibits an Information in 
Behalf of one Part-Owner of Coal 
Mines, againft the other Outlawry 
in the Relator, is a good Plea 13 

If Plaintiff replies to the Defendant's 
Plea, he thereby admits the Plea to 
be good, if it be true, and the Va¬ 
lidity of the Plea can never after be 
conndered, but only the Truth of 
it, as he proves it, or the Plaintiff 
difproves it. 58 


Portion* 


l i — .. ' I . 
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portion* 


Where the ordinary Profits of a Term 
are not fufficienf to raife a Portion, 
Timber may be felled, or a Mine 
worked for it againft the Heir, Page 

27 

A Portion devifed to a Daughter out 
of a Real and Perfonal Eftate, to be 
paid at 3 1, without laying or Mar¬ 
riage •, the Daughter marries and 
dies before 21, yet by Reafon of the 
Marriage, it was then due, Marri¬ 
age being the Caufe of Portions 

109 

A Portion of 4C001 . devifed out of 
Lands to a Daughter, if (he mar¬ 
ried with the Confent cf A. and B. 
to be paid at her Age of 21, or Day 
of Marriage, which Ihould firft hap¬ 
pen *) but if Ihe married without 
. fuch Confent, then Ihe was to have 
iooo /. only} the Daughter dies 
about fix Years of Age, decreed 
’the Portion fhould fink for the Be¬ 
nefit of the Heir, and not be fubjed 
to Diftribution, though ftrongly in¬ 
filled it was a Legacy, and as fuch, 
recoverable in the Spiritual Court 

140, 290 

A Term is created by Marriage Set¬ 
tlement, to raife 3000/. for Daugh¬ 
ters Portions within two Months of 
the Death of the Survivor of the 
Husband and Wife j there being one 
Daughter, the Father devifes the 
Trull Lands to make good his 
Wife’s Jointure, and to\raifc 3000/. 
for his Daughter’s Portion •, the 
Daughter fhall not have two Por¬ 
tions of 3000/. and (he dying at the 
Age of Five Years, and the Portion 
to be raifed out of Land, it (hall 
not be raifed for her Adminiftrator, 
but the Interell or Maintenance the 
Child was intitled to, (hall. 195 


Portions provided by Marriage Settle¬ 
ment for younger Children, to be 
paid at fuch Time, as the Truftees 
mall think proper; one of the Chil¬ 
dren dying at 17, before any Ap¬ 
pointment, his Portion (hall fink in 
the Inheritance ; but Maintenance, 
and a Sum paid in placing him out 
Apprentice, to be allowed out of 
the Trull Eftate Page 213 

Conditions annexed to the Payment of 
Portions, and that they {hall marry 
by Confent, &c. 227, 541, 562 
A. devifes to his two younger Sons 
and a Daughter, out of Lands, Por¬ 
tions of 600/. apiece, payable at 
21, with Maintenance j The Daugh¬ 
ter marries and dies under Age j 
having two Children, held that this 
was not fuch an Interell veiled in 
her, as Ihould go to her Husband as 
Adminiftrator 267 

A Portion given by a Father, payable 
at a future Time, (hall carry Inte- 
reft, if no other Provifion is made 
for the Child j feats t if given by a 
Stranger 337. Vide 367, 425, 

503 

A. devifes 500/. apiece to his three 
Daughters, at their Ages of 21 or 
Marriage, to be paid out of his 
Stock j and devifes the Rents of his 
Real Eftate to his Wife for Life, in 
Lieu of Dower, and for the Main¬ 
tenance of his Children, and to¬ 
wards making up their Portions 5 
and after his Debts and Legacies 
paid, devifes his Lands to his Son, 
who, together with his Wife, he 
made Executors. The Stock was 
but 100 /. Value j the Wife being 
derd, and the two eldeft Daughters 
having had their Portions paid 
them, held, that the Lands were 
liable in the Hands of the Son to 
the youngeft Daughter’s Portion 

397 
A. feized 
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A. feized of an Mate in Pofleflion, 
and of a Reverfion expedant, on 
the Death of J. S. devices the Eftate 
in Pofleflion to his Wife for Life, 
and having a S.on and a Daughter, 
he devices the Eftate in Pofleflion, 
after his Wife’s Death, and likewife 
his Reverfion, to his Son, upon Con¬ 
dition, that he paid the Daughter 
1000 /. within 12 Months after the 
Death of J. D. and on Default, 
that fhe may enter; J. D. died, 
living the Wife and J. S . on a Bill 
brought by the Daughter and her 
Husband, decreed the Portion to be 
raifed, though neither of the par¬ 
ticular Eftates were determined Page 

500 

On a Marriage-Settlement, on Failure 
of Iflue Male, a Term for Years is 
created and vefted in Truftees, for 
railing a Sum of Money for Daugh¬ 
ters, though there is no particular 
Time appointed for railing it, and 
the Words of the Power are, that 
the Trullees lhall raife it out of the 
Rents, IAues and Profits of the 
Lands, as well by leafing or demi- 
fing of the fame for 21 Years, or 
three Lives j yet may the Truftees 
if there be Occafion, by Way of 
Anticipation, mortgage the Lands, 
or raife the Monev any other Way 

583 


Pofffmmmu** 

^.conveys a Term for Years inTruft 
to raife i$co/. for fuch Child or 
Children, as Ihould be living at his 
Death, a Pofthumous Child held, 
a Child living at his Death, to take 
within the Meaning of that Trail, 
which was not to Be conftraed lo 
ftri&ly, as a Limitation at Law 30 
1 


Jpotocc. 

If a Man gives his Wife Power to di¬ 
vide his Eftate amongft his three 
Qiiidren, fhe mull do it equally 

Page 256 

Tenant for Life, with Power to make 
Leafes of all Land anciently demit 
fed, referving the ancient Rents, 
and of the other Lands, referving 
the bell improved Rents ; makes a 
general Leafe of all the Lands, re¬ 
ferving Rent in the very Words of 
the Power. Leafe adjudged void by 
the Lord-Keeper, and Chief Juftice 
Trevor , again!! the Opinion of Holt, 
Chief Juftice. 257 

By Marriage-Settlement, there is a 
Prrvifo, that if the Wife lhall hap¬ 
pen to furvive her Husband, not 
having lflbe, or without Iflue law¬ 
fully begotten between them, the 
Wife to have Power to difpofe of 
fuch Lands- the Husband dies, 
leaving Iflue; fome Years after, that 
Iflue dies without Iflue, and then 
the Wife fells thofe Lands; held fhe 
had fuflicient Power 203 

If a Man by Will impowers his Wife 
to difpoic of his Perfonal Eftate, 
with the Confent of the Truftees, 
the Wife without fuch Confent, 
can’t by her Will devife it, and 
therefore the Husband, as to that 
Part, is dead iateftate 452 

One makes a Settlement with Power 
by Deed to revoke it, and by the 
fame Deed, or any other from 
Time to Time to limit new Ufes; 
he revokes the Settlement, and li¬ 
mits new Ufes, but referves no far¬ 
ther Power to himfelf *, he can’t by 
Virtue of the firft Power, limit any 
other Ufes 474 
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Piocertrtnfffc 

If one be taken up on an Attachfnent, 
either in Procifs, or in Execution 
after a Decree, yet in both Cafes, 
on his appearing before the Regifter, 
he is to be dilcharged, and to an- 
. fwer the Interrogatories at large, 
*' not in Cuftody; and if he be conti- 
/ nued in Cuftody, the Court on Mo¬ 
tion, and appearing before the Re¬ 
gifter, will difcharge him Page no 
By an Infant’s coming of Age, Ad mi¬ 
ni ftration durante vunori Etate 
ceafcs, and Suit by fuch Adminiftra- 
tor is thereby determined, fo that 
the Infant can’t go on therewith, 
but muft begin anew, unlefs a De¬ 
ere to account were had, in which 
Cafe, the Infant on a Bill brought 
for that Purpofe, may be allowed 
to go on therewith 174 

Upon an Appeal from the Rolls, or to 
the Houfc of Lords, no new Mat- 
•ter to be infilled upon 295 

The Sheriff cannot take a Bail Bond 
upon an Attachment for not paying 
Cofts, but in fuch Cafe, a Melfen- 
ger is to go to bring in the Party 

331 

On Appeal from the Rolls to my Lord 
Chancellor, the Caufe is open, and 
the Party is at Liberty to read new 
Proof, and offer what he can againft 
the Decree 496 

Putcljafe anti $u«&afo?* 

A Particular in Writing for the Pur- 
chafe of an Eftate, noWriting within 
the Statute of Frauds, unlefs the 
Party purchafed by it, or that it 
was {hewn him at die Time of the 
Purchafe j fo that if that contains 


more than the Words in the Con¬ 
veyance will in ftridnefs carry, the 
Purchafor can’t compel a fpecifick 
Execution of the Refidue on the 
Particular. Page 29 

The Wife joins with her Husband, in 
letting in an Incumbrance on her 
Jointure Lands, and barring the 
Eftate Tail, and then limits the 
Ufes to the Husband for Life; Re¬ 
mainder to their Daughters*, the 
Daughters are not Purchafors, fo as 
to (hut out a Judgment Creditor of 
the Husband’s, antecedent to the 
barring of the Eftate Tail j but the 
Limitation to them voluntary, un¬ 
lefs the Confideration of the Wife’s 
parting with her Jointure, had ex¬ 
tended alfo to the Limitation to the 
Daughters 113 

A Limitation to a fecond Son in Re¬ 
mainder in Tail on a Settlement on 
the Marriage of the firft Son, and 
in Confideration of the Wife’s Por¬ 
tion, makes not the fccond Son a 
Purchafor 2 24 

A Man purchafing an Eftate by a Par¬ 
ticular, but in the Conveyance it- 
felf, Part of the Land is left out. 
Equity will fet it afidc 307 


Recoberp fit Common* 

A Common Recovery, no Bar of 
a Remainder that is Ijmited as a 
Security, for the railing a Sum of 
Money 435 

Eeleafe. 

Feme Cejliy queTrufi of a Bond, mar¬ 
ries the Principal Obligor, and af- 
7 T ter 
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ter liis Death, (he Bond being put 
in Suit againft the Surety, he could 
net be relieved in Equity, becaufe 
like the Cafe, where the Husband 
before Marriage joins in afligning 
the Woman’s Pcrfonal Eftate in 
Truft for herfelf, though urged it 
was a Rcleafe in Equity, as the Ob¬ 
ligee marrying the Obligor is a Re- 
leafe at Law Page 41 

Whether a Releafc given by one who 
marries the Daughter of a Freeman 
of London, (hall bar the Husband 
and Wife of their Cuftomary Share 

544 

ftemnfitfter* 

Devife of Chattels for Life, with Re¬ 
mainder over good} but if of fmall 
Value, and the Cafe require it, it 
may be otherwife 71 

Devife of a Perfonal Eftate to one and 
his IfTue, or to one, and if he die 
without IlTue, Remainder over, the 
Remainder is void 323, 421 
Where the mean Remainders deter¬ 
mine, the Eftate for Life and Re- 
verfion being in the fame Perfon, 
(hall confolidate 338 

Een% 

Devife of a Rent-Charge of 100/. per 
Ann. to be ifluing out of the Rents 
and Profits of Lands, which were 
Worth hut 50 /. with Power oft)i- 
ftrefs, enters into the Lands, arid 
by Will devifes the Arrears of the 
faid Rent-Charge, the Devifee (hall 
recover in Equity 122 

One having granted a Rent-Charge, 
with Claufe of Diftrefs, and Cove¬ 
nant that the Land (hould he lia¬ 
ble to the Difttefa dies, and the 
3 


Rent-Charge being greatly in Ar- 
rear, and no Diftrefs to be had, and 
the Land untenanted, yet the Court 
would not decree the Grantor to fet 
out a Diftrefs, or that the Grantee 
fhould hold the Land ’till fatistied, 
nor vary the Agreement of the Par¬ 
ties Page 126 

Tenant for Life makes a Leafe for 
Years, referving Rent at Lady-Day 
and Michaelmas , and dies on Mi- 
chaelmas-Day about 12 a-Clock it 
Noon, the Rent (hall go to his Ex¬ 
ecutor, and not to the Remainder 
Man ■, but if fuch Tenant had a 
Power of leafing, and had died in 
the Manner aforefaid, the Rent, in 
Refped of the Continuance of the 
Leafe, muft have gone to the Re¬ 
mainder-Man, as incident to the 
Reverfion 555 

Ectm'ner* 

Executor of an Executor, may retain 
towards Satisfa&ion of the debt ow¬ 
ing by the firft Teftator, becaufe he 
is Executor of the firft Teftator ; 
but if one be indebted by Bond 
to A. and makes A. and B. Execu¬ 
tors and dies, and then A. makes 
C. Executor and dies; in this Cafe, 
C. can’t retain, becaufe he is not 
Executor of the firft Teftator j but 
B. is his Executor by furvivorfhip, 
and the only Reafon of allowing 
Retainer is, becaufe the Executor 
can’t fue himfelf 179 

Eehocatfon* 

Ohe makes his Will, and thereby de¬ 
vifes certain Lands, which he after¬ 
wards mortgages, this no total Re¬ 
vocation of the Will 3 3 

• One 


A TABLE of the principal Matters. 


One by Will devifes Lands to Tru- 
ftees in Truft to pay 200/. per 
Ann . Rent-Charge to his Wife for 
Life for her Jointure, and other 
Legacies and Charges thereout } af¬ 
ter which, he and his Wife join in 
a Mortgage for railing 8000 /. and 
levy a Fine accordingly, and he ex- 
'sccutes a Deed of Truft, to fell for 
_ Payment of Debts, and the Surplus 
• \o he to him and his Heirs, yet af- 
/rer his Death, all this held no Re¬ 
vocation, but only pro tanto , fo 
that the Wife allowed to come in, 
for her 200 /. per Ann. and the other 
Legacies and Charges to take Place 
if fufficient, if not, in Proportion 

Page 32 

A Portion given a Child fubfcquent to 
the making of a Will, a Revocation 
of the Will pro tanto , 183. Vide 
Satisfaction and Legacy. 
One devifes his Land by Will, attefted 
by three WitncfTes, and afterwards 
makes another Will of his Land, 
which revokes all former Wills} 
but this Will is not duly executed, 
the laft Will being no Will and 
void, will not amount to a Revoca¬ 
tion of the former 459 

Lands devifed to one in Fee, and af¬ 
terwards mortgaged to the fame 
Perfon, is a Revocation in toto, but 
if mortgaged to a Stranger, a Revo¬ 
cation quoad the Mortgage only 

5*4 


SatfofaSton* 

O NE fettles his Eftate on Tru- 
ftces, to te fold for Payment of 
his Debts, with Power of Revoca¬ 
tion j then he marries a Daughter, 


gives her a Portion, and covenants, 
that the Husband (hall have the 
Eftate 1500/. cheaper than any 
other ; after he by Will revokes 
the Settlement, gives the Husband 
1500 /. and dies, this Legacy held 
to be in Satisfa&ion of the 1500 1 * 
fecuredbythe Settlement ,Page 138 
A. before Marriage, covenants to fet- 
tleLands inConfideration of 2000 /. 
Portion, on himfelf for Life } Re¬ 
mainder to their firft and other Sons 
in Tail} Remainder ro the Daugh¬ 
ter in Tail} Remainder to himfelf 
in Fee, with a Power of Revoca¬ 
tion referved to the Wife’s Father 
then beyond Sea, the Marriage is 
had, and a Daughter born, and the 
Husband being taken lick, devifes 
1500/. to his Daughter, and if his 
Wife (being enfiem') Ihould have a 
pofthumous Daughter, (he to have 
500/. of the 1500/. and if either 
died before 21 or Marriage, the 
Survivor to have the whole} and 
gave all his Lands to his Wife and 
her Heirs, and the Surplus of his 
Perfonal Eftate after Debts paid to 
his Wife, her Executors, and 
makes her Executrix} then another 
Daughter is born, and the Hus¬ 
band dies without any Alteration 
of his Will, or any Settlement 
made} decreed that a Settlement be 
made with a Power of Revocation 
to the Father } and that Legacies 
be like wife paid the Children, the 
youngeft Daughter being a pofthu¬ 
mous Child, within the Intent of 
the Will * 175 

Where a Portion given a Daughter 
after the Father had made his Will, 
(hall be in Satisfaction of a Legacy 
given her in the Will 183 

A Legacy of 150 /. given by a colla¬ 
teral Anceftor to the Daughter of A. 
which was paid A . and who after 

gave 
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gav.e her 1000 L Portion, fettled a 
„ Church-Leafe on her, and main¬ 
tained her and her Husband 14 
Years, yet held no Satisfaction, 228 

A. gives Bond to B. of 300 /. condi¬ 
tioned to pay qo/. per Ann. for Life 
Quarterly, without any Deduction, 
the like Annuity of 20/. per Ann . 
afterwards given by A . by Will to 
B. payable half yearly, and with 
fuch Deduction held no Satisfaction 

Page 236 

A Wife parts with 14/. per Ann. of 
her Jointure, and the Husband 
gives her a Note that his Executors 
ihould pay her that Sum during 
Life, and he after by Will gives 
her 14 /. per Ann. out of certain 
Lands for Life, held a Satisfaction 
of the Note 040 

A . by Will gives 750/. to his Son, 
and afterwards buys him a Cornet 
of Horfe’s Employment for 650/. 
which Sum was proved, he in¬ 
tended to (trike out of his Will} 
held that the 650/. (hould go in 
Diminution of the 750/. 263 

Where a Devife (hall be a Satisfaction 
for what is due to the Devifee 314 
A Debtor, without taking Notice of 
the Debt, devifes a Sum as great or] 
greater than the Debt to his Credi¬ 
tor,this (hall be a Satisfaction \fecus , 
if it were devifed on a Contingency 
or it were lefs than the Debt 394 
By Marriage-Articles, 700/. being the 
Wife’s Portion, together with 700 /. 
to be added to it by the Husband, 
was agreed to be laid out in the 
Purchafe of Lands, to be fettled in 
(triCt Settlement,with the Remainder 
in ufual Form to the Heirs of the 
Husband-, before any Purchafe 
made, the Husband dies without 
Hue, having firft devifed his Per- 
. *fonal Eftate, which was of greater 
Value than the 1400/. but without 


taking Notice of it to his Wife \ 
and his Real Eftate to his two Ne¬ 
phews, one of whom was his Heir 
at Law } this Money (hall in a 
Court of Equity, be looked upon 
as Land, and the Devife to the 
Wife, which was of greater Value 
as a Satisfaction thereof Page 400 

ftetfoetter* { 

\ ** 

A Scrivener who was employed to ex¬ 
amine into a Title, fails in his Duty 
by negleCting to make a thorough 
Enquiry, &c. whereby his Client is 
a Sufferer; afterwards the Scrivener 
agrees to make him Satisfaction an¬ 
other Way this Agreement de¬ 
creed in Specie, though urged that 
there was no Confideration 19 

Scrivener or Attorney puts out his 
Clienr’s Money on a Security, 
which he might on the lead In¬ 
quiry, have found to be defective, 
or even where he had Notice of an 
EjeCtment, delivered on a prior 
Mortgage, yet could not be charged 
in Equity to anfwer the Money 

145 

If one trufts his Scrivener, (who puts 
out Money for him) with the Cu- 
ftody of his Bond, and the Scrive¬ 
ner receives the Money, and deli¬ 
vers up the Bond, the Obligee is 
barred as againft the Obligor for 
ever} [ecus, in Cafe of a Mortgage, 
becaufe a legal Eftate is veiled, 
which can’t be diverted without Af- 
fignment 209 

Settlement* 

A Settlement after Marriage, recited 
to be in Confideration of a Portion 
fecured, (hall be prefumed to be 


3 
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in Purfuance of an Agreement pre¬ 
vious to the Marriage, though no 
Proof of it, and to good againft 
Bond Creditors Page ioi 

A Father, in Confideration of 2600 U 
to be paid him on his Son’s Mar¬ 
riage, as the Wife’s Portion, arti¬ 
cles to fettle doc l, a Year on the 
^Marriage, and it being after difco- 
vered that (he had only idco /. the 
.father was decreed to make a Set- 
„ dement for the 1600/. only in Pro¬ 
portion to what he was to have 
made for the 2600 /. and not to de- 
duft out of the 600/. per Ann. 
1000/. worth of Land, viz. 50/. 
per Am. as was urged he fhould , 
for then, by the fame Reafon, if (he 
had nothing, it might have been 
urged, that only 2600/. fhould 
-have been deducted out of the Set¬ 
tlement, and he be obliged to fettle 
the reft for nothing 186 

A Father makes a voluntary Settle¬ 
ment to Truftees and their Heirs in 
Truft, to receive the Profits, and 
to put them out for the Increafe of 
the Fortunes of his Daughters A. 
and B. and alfo executes a Bond to 
the fame Truftees, to pay them 
1000/. at a certain Day, in Truft 
for the faid Daughters, but kept 
both Deed and Bond by him ’till 
his Death, and received the Profits} 
and then by Will, taking Notice of 
the Bond, gives Legacies to A. and 
B. in Satisfaction thereof, and the 
Surplus of his Perfonal Eftate to his 
faid two Daughters, and his four 
younger Children; yet A. and B. 
electing to have the Benefit of the 
Settlement and Bond decreed for 
them, and an Account of the Pro¬ 
fits from the Date of the Settle¬ 
ment, and 1000/. with Intereft 
from the Time it was payable by 
the Bond 310 


A Limitation to a fecond Son, jn Re¬ 
mainder in Tail on a Settlement 
made on the Marriage of the firft 
Son, and in Confideration of the 
Wife’s Portion, makes not the fe¬ 
cond Son a Purchafoir Page 224 
A Father 1684, makes a voluntary 
Settlement on his eldeft Son, and 
his Heirs, without any Power-of 
Revocation j and after made an¬ 
other Settlement of the fame Lands 
to the fecond Son for Life, with 
Remainder to his firft and other 
Sons in Tail, and dies j the firft 
Deed comes to the Heir of the eldeft 
Son, and the other to the fecond 
Son, who brought a Bill to fet afidc 
the firft j but per Cur\ both Deeds 
being voluntary, the Provifion for 
a younger Son, is no fuch Confide¬ 
ration, as to induce the Court to fet 
slide the firft Deed 235 

A Settlement made by a Perfon going 
beyond Sea, though voluntary, not 
to be controuled by a Letter wrote 
by him afterwards to the Truftees 

505 

Where a Settlement fhall be good and 
take EffeCl, though not according to 
the Intent of the Parties 480 


©uopnin. 

Serving a Subpoena at a Place where 
the Party lodged but once, and 
that two Years before fuch Service, 
is not good 99 

*4 

J 

€>uretfe& 

A Miftake in the Title of ah Order 
amended, though to charge a Sure¬ 
ty who gave a Recognizance to 
abide the Order of hearing. 11*5 

7 U A Surety 
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A Safety fciade liable in Equity, who 
- by aMiftaloe, wa t not bound by 
iiw 309 

featbftor« 

£)evife of 100 /. to A. and JB. vtz> 5 ° ?• 
to A and 50 /. to J 3 . payable at fuch 
* a Time, and if either die before 
the Time, then the 100/. to the 
Survivor; the whole 100 /♦ decreed 
to the Survivor, notwhhftandlng 
the fevering Claufe, which holds 
only in Cafe both live to the Time 
of Payment 37 

A. dcvifes Portions to his four Chil 
drcn, payable at their refpetfive 
Ages of 21 Years or Marriage, and 
in Cafe any of them fhould die be¬ 
fore the Time of Payment, or 
fhould die without Miie, then his 
or their Share to the Survivor or 
Survivors of them •, one of them 
died under Age, and without lfluc*, 
this, though a Limitation of a Per- 
fonal Eftate, is good, but liable to 
the Contingency of Survivorlhip, 
•till it comes to the laft of the four 
. Children 528 


Zti&l 

rr 7 Erdicts being recovered in Suf- 
V folk by ’he Fa.° .rs, agamft 
the London Cheefen'iegers, they 
brought their Bill for a new Trial 
in an indifferent County, but the 
Bill difmilfed 193 


A Leafe made by Tenant for Life, 
purfuant to his Power, but for a 
Marriage Brokage, and To an un¬ 
lawful Confidcrationj decreed after 
his Death to be fet afide, and f ^o 
to be no Truft for his Executors; as 
it was urged it fhould, the Confi- 
deration being as none Eage i 6% 

Devife by Cefhty que Trujl in Tail, 
fufficient to bar the Intail 228 

The Truft of a fatisfy’d Term remo¬ 
ved againft the Heir at Law, in 
Favour of a Dowrcfs 241 

Where the Truft of a Term fliall at¬ 
tend the Inheritance 252 

Truftees in a Settlement, to fupport 
contingent Remainders, joining with 
the 'Tenant for Life in any Con¬ 
veyance that will deftroy fuch Re¬ 
mainders, are guilty of a Breach of 
Truft, and Equity Will fet it afide 


308 


SUftilthiff Cruft, 

Devife of Lands to his Coufin, A. and 
his Heirs in Truft, to be fold for 
Payment of his Debts and Legacies, 
and makes A. Executor; the Sur¬ 
plus after Debts and Legacies, no 
refulting Truft for the Heir, as it 
would nave been on a like Cafe, on 
a Conveyance executed 31 

A Grant of the next Avoidance of a 
Church to one without his Privity, 

. held a refulting Truft for the 
Grantor, no other Truft being de¬ 
clared * 80 

Where Lands are devifed to tije Exe¬ 
cutors, to Jr° fold for feverai JPur- 
pofes, and the Surplus is exprefly 
. devifed to them, there can oe-no 

refulting 


mi 


refultingmSft, for the Benefit 
the Heir Page 94 

An Executor, by the very Words of 
t the Will, im powered to pur chafe 
« Lands for the Heir, yet the Pur- 
chafe being in his own Name, and 
he dead infolvent as to the other 
-Aflfets* the Heir could not follow 
the Land, to make it a Truft for 
yjtim, though the Executor had told 
, the Mother of the Purchafe he was 
about to make, and had her Con- 
fent; and fo the Executor’s Heirs 
went away with the Land for Want 
of exprefs Prdbf of the Application 
of the Truft Money 168, 171 
J, purchafes a Copyhold in his own, 
his Wife and Daughter’s Names, 
and afterwards furrenders it fot fe- 
curing a Debt to J. S. J. S. not 
intitled to any Part of the Lands, 
it being an Advancement for the 
Wife and Daughter, and the Hus¬ 
band and Wife taking one Moiety 
thereof by Intireties 1 

Mortgage in Fee for 700/. paid by A. 
but half of the Money was B\ yet 
for Want of a Declaration in Wri¬ 
ting, B. was not admitted to read 
to the Proof of it, fo as to create a 
Truft for him, being agiinft the 
Statute of Frauds 103 

A. direds that his Eftate fhould be 
fold after his Death, for feveral 
Purpofes, and amongft others, that 
200 /. fhould be difpofed of, as he 
by a Note fhould appoint, and dies 
inteflate, having given no Dire¬ 
ctions \ this 200 /. mall be a refult- 
ing Truft for the Heir at Law $41 
A Truftee purchafes Lands out of the 
Profits received out of the Truft 
Eftate, and takes the Conveyance in 
his own Name, though poflible, if 
he be unable to make other Satisfa- 
• dion for the Profits fo mifapply’d, 
tfiofe Lands may be fequeftred, yet 









therewith purchafes Lands, r th?fe 
, purchafed Lands are no Truft': for 
tis not a TrufJ in Writing, andRe- 
fulting Truft it can’t be, becaufe 
! that would be to contradid the 
Deed by Parol Proof, diredly a- 
gainft the Statute of Frauds: hat if 
the Purchafe had been rccitea^to 
have been made with the Profits 
of the Truft Eftate, this appearing 
in Writing, might ground a refuit- 
ing Truft 84 

Truftee, who readily fubmits to ac¬ 
count, though found in Arrear, 
fhall pay neither Intereft nor Cofts 

' 254 

Cloluntnrp, vide 

Difcretionary in a Court of Equity, 
whether it will aid voluntary Con¬ 
veyances, when there is no'Rcme- 


A N Injundion granted, not only to 
flay Tenant for Life, without 
Impeachment of Wafte, from defa¬ 
cing the Manfion-Houfe j but like- 
wife the Court obliged hin/to put 
it in the fame Plight * 454 

• 

G&ill anh Ccifament* 

Probate of a Feme Covert’s Will (who 
has Power given her by her Hu?- 

Bard 





E of th, principalletters. 


make 


. ' TV«4 

leaking a Codkft and annexing it to 
, die Will, no Republicatirin of the 
WU 1 44 1 

CEftnefireo to the QBfll* 

Wift-'of Lands made before the Sta¬ 
tute of Frauds, had but two Wit- 


er I A Will .of Land, wrote bythe Tefta- 

1 . „ 1 _Lt*n _ j • it _n_r_,_ 


tor, and pubKflied in the (defence 
of three feveral Witndfts, atdiftec 
feveral Times, and sttfrfWd by all 
at die faid rcfpedive Times, in the' 
Prefence of thcTcftator, fuflicidnt 
within the Statute of Frauds j but 
whether the Man’s owning the 
Writing to be his, in the Prefence 
of the Witnefles, be fufficient, Q 

184. 


neffes, and the Teftator died after Will wanting WitneiTes won’t operate 
the Statute, vet the Will being as an Appointment to a Charity by- 
made before, held good 77 the 43 *, 2 7 ° 


77 j the 43 Eli 
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